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THE PRESIDENT (Hon Clive Griffiths) cook the Chair at 3.30 pm, and read prayers.
The PRESIDENT: Order! I do not know what would possess the Leader of the
Opposition to direct one of his members tqmake a telephone call during the course of
prayers, but if it occurs again I will take some very strong action.

STATEMENT - BY THE PRESIDENT
Hansard, Published in A4 Size

THE PRESIDENT: I advise members that from this week the daily Hansard will be
published in A4 size instead of the present B5 size. The new format will reduce printing
costs and save paper, and is introduced as a trial. I would be pleased to hear members'
comments on the ultimate production.

MOTION - RETROSPECTIVE LEGISLATION, AVOIDANCE
Debate resumed from 28 September.
HON N.D. GRIFFITHS (East Metropolitan) [3.37 pm]: When I moved this motion
some days ago, I advised members that I did not intend to discuss matters relating to
criminal litigation as members on all sides of this Chamber would be averse to any
retrospective legislation that came within chat category under any circumstances. I
referred members to a statement by the Premier dealing with the $15 000 threshold, and
was referring to the Government's treatment of that issue. It is a matter of concern
because it comes within that category of measures which threaten to retrospectively
affect the rights of private pantics in civil litigation. Therefore, it is a matter material to
paragraph (2) of the motion before the House. The matter is curious in the way it came
before the Parliament and in particular this Chamber. On 8 July 1993 1 asked the
Minister for Finance question without notice 162. which reads -

I refer the Minister to question on notice 244 in which Hon Mark Nevill asked the
Minister to provide information on each State and Territory on whether common
law claims were allowable and what threshold applied. The inister replied that
common law claims were allowable in all States;, however, Northern Territory
residents were excluded. He replied that the threshold in Western Australia was
$15 000 up to $40 000 general damages for pain and that $15 000 diminishes to
zero at $55 000. From what date has this been the case and what legal process
caused it?

The Minister replied -

It came into effect on 1 July 1993 for accidents occurring on and after that date.
I then asked the Minister for Finance -

Referring to the Minister's previous answer, what law has been passed to give
that effect?

The Minister replied -
A statement was made the week before last on this matter. I understand it was not
necessary to pass a law.

Of course, it is necessary to pass a law to give effect to what the Premier proposed. It is
interesting, and it reflects badly on the conduct of this Government, chat in approaching a
matter as important as this, it did not even know that it required retrospective legislation.
Unfortunately, in terms of what is in general an appropriate process for the Government
to give effect to what it proposed to achieve, it does require retrospective legislation. To
be fair to the Minister for Finance, he corrected himself lacer chat day after question time
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and, in doing so, foreshadowed the introduction of retrospective legislation, flat
retrospective legislation concerns the Motor Vehicle (Third Party Insurance) Act. One of
the purposes of the Act is to compensate people for damages for personal injury arising
out of negligent driving on the pant of others. The State Government Insurance
Commission is not really a party to the proceedings in most instances. It is an insurer.
People who pay licence fees are paying an insurance premium, not a premium levy, to
insure themselves against the consequences of injuring others as a result of their
negligence. Therefore. I suggest that the Premier's proposal to introduce a threshold, as
set out in his media statement of 29 June 1993. would affect the rights of private parties
in civil litigation.
The other matter of recent concern is a statement by the Minister for Labour Relations.
In response to a document which I understand was drawn up by the member for Avon,
the Minister said among other things -

I announce that the right to recover common law damages for occupational
injuries and diseases will be abolished in respect of all proceedings commenced
after 4.00 pm today unless the injured worker concerned has suffered at least a
30 per cent impairment of whole body function based on the American Medical
Association scale. Also effective from 4.00 pmn today, entitlement to common
law damages for non-economic loss - for example, pain and suffering - in this
jurisdiction will be subject to the same financial thresholds as already announced
by the Premier in relation to motor vehicle accident claims.

This proposed measure has an effect on the rights of private parties. It is talked about in
respect of workers' compensation and insurance but members should bear in mind that it
affects the relationship of employers and employees; it affects the relationship of private
pantics over and above what it may do to the financial coffers of insurance companies. In
a sense, it enables an employer to provide a less safe system of work in the knowledge
that he will have a limited immunity from suit on the part of an employee. In doing so,
the Minister proposes a course of action purportedly to look after the coffers of large
business concerns but a course of action which will affect the rights of ordinary people in
their dealings between themselves, and if the Minister is to give effect to that he is
required to cause legislation to be passed retrospectively. Members will know that no
legislation of any kind that would give effect to what the Minister proposed has been
introduced into this House. That is a matter of concern. I raise those two matters by way
of recent example. There are others, but I consider those two matters to be of particular
immediacy and concern to the people that we all represent.
I note that on 15 May 1991, at page 1872 of Hansard, Hon Peter Foss had this to say on
the question of retrospective legislation -

In general, members of the Opposition will accede to retrospective legislation
only where the problem to be overcome is one of an error on the part of
Parliament itself ... It is certainly clear that retrospective legislation is open to
abuse. This is particularly the case where it may result in criminal penalties or
affect the rights of parties inter se.

The motion before the House does not require members opposite to agree with the views
I have expressed on the two examples I have given, although I suggest it is reasonable
that they so agree. The motion invites members opposite to agree to what I trust is a
reasonable standard in this House to apply to legislation.

Adjournment of Debate
HON MURIEL PATTERSON (South West) [3.49 pm]: I move -

That the debate be adjourned.
Question put and negatived.

Debate Resumed
HON AJ.C. MacTIERNAN (East Metropolitan) [3.50 pm]: I endorse the comments
made by Hon Nick Griffiths. We believe, as legislators, we need to reflect on this very
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important issue of retrospective legislation. Retrospective and retroactive legislation of
the type described by Hon Nick Griffiths raises many questions as to the scope of the
legislative power. Legislation of this kind has the potential to undermine the valid Acts
of previous Parliaments, to usurp judicial power and, more importantly, to affect unfairly
the rights of individuals by imposing liabilities or criminal sanctions or by removing ex
post facto their very substantive rights. The history of objection to this sort of legislation
goes back many centuries into the depths of jurisprudence. Our notion of the rule of law
is based on the principle that there be certainty, and there is no certainty if the conduct of
law changes ex post facto.
Hon Nick Griffiths has pointed out that the now Minister for Health during the term of
the last Government expressed grave concern about the use of retrospective legislation
and had sought to limit that to where there was a technical error by the Parliament in the

exrsinof the legislation rather than any attempt to change the substantive intent of
Pariamnt.I note that the present Minister for Labour Relations in the duration of the

previous Government also expressed grave concern about retrospective legislation. He
said -

We oppose clauses that are retrospective because they always create a dangerous
precedent ... If we have created a problem through our own inactivity or
incompetence, we must acknowledge and accept responsibility for it.

The comments of both Hon Peter Foss and the now Minister for Labour Relations can be
seen to be strongly supportive of the motion of Hon Nick Griffiths. We recognise that
there is no constitutional limitation on this style of legislation. That is quite proper
because we acknowledge parliamentary supremacy. However, there are very definite
moral restraints on the use of such power. Basically, the limits of legislative power in
this respect must lie with the good sense of the people as expressed in public opinion and
in this system of representative and responsible Government. These are not limits that
we find in the letter of the law; these are limits that we find in the very notion of
democracy, justice and the rule of law.
We have said that guidelines must be set down for accepting retrospective legislation.
The initial guideline comes under the rubric of parliamentary interference, If
retrospective legislation is enacted for the primary purpose of nullifying the previous
Acts of Legislatures, it could not be tolerated. That is happening with the workers'
compensation legislation announced by the Premier in the press release referred to by
Hon Nick Griffiths. The current regime of rights between parties was laid down properly
by legislation. The announcement that the legislation would apply retrospectivity would
seek to remove those tights before such time as Parliament had determined that those
rights should be removed. Of course, the principle that would apply, certainly in relation
to criminal law legislation, is that generally it is most improper to introduce retrospective
legislation.
There is not much more that can be said on this subject, except to note certain provisions
in the announcement of the legislation on the restructuring of the City of Perth. Within
that legislation there are to be certain retrospective operating conditions; in particular, the
provision that denies to the City of Perth, from the date on which the Minister announced
that a Hill would be introduced, its proper right and authority under the Local
Government Act to make decisions involving incurring expenditure or liabilities in
excess of $20 000. That is quite an unnecessary and improper constraint on the City of
Perth and another constraint that will apply retrospectively, one that is not justified on
any of the principles that have been set out by Hon Nick Griffiths and me that can be
used to justify the introduction of retrospective legislation. We are somewhat fearful that
there will be retrospective provisions within the legislation introduced to put in place
voluntary student unionism. We hope that good sense will prevail in that regard -
Hon N.F. Moore: It will.
Hon A.J.G. MacTIERNAN: - and that there will be no attempt to have that legislation
apply retrospectively.
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Hon N.E. Moore: How could you make that retrospective?
Hon A.J.G. MacTIERNAN: it would be possible to legislate that, from 1 November, it
would be improper to collect fees. It would subject the universities to enormous
difficulties. It is a fear that has been expressed by the vice-chancellors of the universities
that in the rabid desire to implement this ideological piece of legislation -

Hon N.E. Moore: To bring about freedom of association, which you should support
You are talking about a fundamental principle now and yet you are ignoring another
fundamental one.
Hon A.J.G. MacTIERNAN: When that legislation is introduced and debated I will set
out in considerable detail for the Minister the reasons why freedom of association is a
concept that is quite irrelevant to the Bill that he seeks to introduce.
Hon N.F. Moore: Is that right? I look forward to how you argue that.
Hon N.D. Griffiths: You may well learn something.
Hon A.J.G. MacTIERNAN: I am heartened from what I hear. It appears that that piece
of legislation, at least, will not operate retrospectively. The concerns I raise relate to the
workers' compensation legislation and the other personal injuries insurance legislation.
There is also concern about the City of Perth legislation. We hope that the Government
accepts that if it wants to get its legislative program through early - that is its
responsibility - it c-.inot seek to use improperly the retrospective legislative provisions to
put in place a program before it has time to introduce and debate legislation, as it should
be debated, and before it becomes the law of the land.
Debate adjourned, on motion by Hon Muriel Patterson.

MOTION - STANDING ORDERS AMENDMENT
Members Addressing Questions to the President

HON GRAHAM EDWARDS (North Metropolitan - Leader of the Opposition)
[4.00 pm]; I move -

That standing orders be amended so as to allow members of the Legislative
Council to address questions to the President with or without notice.

This notice of motion has been on the Notice Paper for some time. Members will recall
that same time ago there was media speculation around the Chamber involving the
president. I indicated at that time that I would seek to have the standing orders amended
so that members could direct questions to Mr President.
Mr President, I intend to draw to the attention of members of this Chamber the practices
of other Houses of Parliament throughout this nation. I ask that this matter be referred to
our Standing Orders Committee, which I believe is the appropriate way for the matter to
be dealt with, and that the committee report back to this House after it has considered my
remarks and has had the opportunity to draw comparisons between this Chamber and
others in the country. I intend also to draw to the attention of the House the types of
questions that have arisen in other Parliaments and compare them with the types of
questions that we could expect to be asked here. I refer to the types of questions that
were asked recently during the Estimates Committee debate. In seeking information
from other Parliaments. I contacted upper Houses and lower Houses and obtained the
practice and standing orders of those places. However, I intend to refer only to the upper
Houses in the other States, except for Queensland, which has no upper House.
I have been advised that, in South Australia, questions can be asked of the President on
things such as administrative matters and the provision of services in Parliament House.
Interestingly, the most recent question asked there concerned smoking in the corridors of
Parliament House. Questions in the South Australian Council cannot be asked on policy
or party matters. Questions must relate specifically to the President's role, and the
President is under no obligation to answer those questions. That is quite similar to the
rule that applies to Ministers here. Questions can be asked without notice, but the
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President may direct that the question be placed on notice. I am advised that, in South
Australia, the matter is not covered by standing orders but is based on precedent. In that
State, normally only one or two questions are asked of the President in a session.
In the Legislative Council of Tasmania, the matter is not covered by standing orders and
a precedent has not yet been established. I am advised that they are looking with some
interest to see what we do in this House. The President has never been asked a question,
but I am advised that, if one were asked, it probably would not be ruled out of order
provided it complied with standing orders and was a matter under the President's
jurisdiction.
I understand from the standing orders in Victoria that any member can ask a question of
any other member; but, by tradition, the President is not asked questions with or without
notice. However, in Victoria, during the adjournment debate the President can be asked
questions on matters that come under his jurisdiction. Obviously those questions are
without notice because they arise under the adjournment debate. If the President cannot
answer the question immediately, he has always provided the answer privately. As I see
it, the difficulty with that is that, because the President does not make a statement in the
House or respond in the House, the answer is not on the public record. Interestingly,
under that system in Victoria, the President is rarely asked questions.
I am advised that, in Queensland, which does not have a Legislative Council, the Speaker
has never been asked a question. However, I understand that the Speaker has limited
powers in the Queensland Parliament; the administration of Parliament is controlled by a
commission of which the Speaker is in the Chair. I guess their position is a little different
from ours.
In New South Wales, the President can be asked questions, and precedents have been set.
Questions must deal with administrative detail and cannot concern party policy or
Government actions. I do not believe that it is appropriate for Mr President to be asked
questions on party policy or on Government actions.
It might be worth while looking at some questions that have been asked of the President
in the Legislative Council in New South Wales. Along with other colleagues. I had the
opportunity to visit the Parliament of New South Wales earlier this year and spend some
time in the Legislative Council. Although I have occasion to disagree with your rulings
from time to time, Mr President, without reflecting on the Chair, I must say that I was
aghast at what I saw in New South Wales. Whichever direction this Parliament takes in
future, I hope that it never degenerates to the standards that prevail in that State. I am not
saying that there is no room for improvement here; but we certainly do not need to go
backwards as that Parliament has.
I will draw to the attention of the Council some of the questions that have been asked in
New South Wales. On 21 May this year. a question was asked of the President along the
lines -

Mr President, my question without notice is addressed to you. I draw to your
attention what has been described as the first real move towards responsible
Government in New South Wales that occurred in 1843 when membership of this
House was increased to 36, with 12 members being nominated by the Crown and
24 being elected by certain landholders and householders. As the 150th
anniversary of this development in our Constitutional history occurs later this
year, will you consider in what appropriate form this significant event should be
commemorated?
The PRESIDENT: I thank the honourable member for the question. Ilam aware
that this is the 150th anniversary year of that significant event in the evolution of
representative government in this State. As honourable members are well aware,
I regard the history, traditions and inheritance of our society as a very important
part of the national psyche. I can assure the House that some appropriate action
will be taken to commemorate this event later this year.

Another question was asked on 21 May relating to a women in Parliament exhibition -
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Mr President, my question without notice is directed to you. The Exhibition of
Women in Parliament, which is now in the Fountain Court, was prepared with
great cam by the office of the Premier with the assistance of the Chief Secretary
and Minister for Administrative Services, who assists the Premier on the status of
women. Is it possible either for that exhibition to remain for a further few weeks
in the Fountain Court or for you, as President, to arrange for it to form part of the
permanent exhibition in the Jubilee Room which is the parliamentary museum? I
believe it would be of great value and interest to the many school students who
visit Parliament House, particularly female students, and might prove an
encouragement for them to enter piolitics at some later stage.
The PRESIDENT: Order! I am informed that negotiations are currently in hand
for the continuation of the exhibition for a further two weeks. The honourable
member would be aware that the Fountain Court is used extensively for
exhibitions. I do not know off-hand whether any other exhibitions are scheduled.
However, I will inquire into the matter, discuss it with Mr Speaker and see what
can be done.

The next question was asked on 19 May and relaced to whether the President was aware
of an aroma in the H-ouse and whether its origin camre from a particular highland cattle.
In that case the President was able to give a very informed reply. According to the brief
research I have done, other questions dared back to 1991; one about Parliament House
being a smoke free workplace -

Mr President, my question without notice is addressed to you. Concern has been
expressed to me by a particular member of the parliamentary press gallery about
the implementation of the report of the Standing Committee on Social Issues
dealing with tobacco smoke. To allay the concern of that journalist, will you
inform me as to the progress of your inquiry, smoking in Parliament House? In
particular, will you reassure Mr Lis Garcia that the parliamentary press gallery
offices will soon become a smoke free zone.
The PRESIDENT: If my memory serves me correctly, the Hon. Dr Marlene
Goldsmith asked me a similar question some weeks ago and I undertook to have
the matter investigated. That investigation has been proceeding under my
direction by officers of the House. I understand that a report from them will be
forthcoming to me in the near future, possibly within the next week. In the
interim, I am totally unable to give any assurance to the honourable member in
respect of Mr Luis Garcia.

I do not think there is any need to refer to other questions except perhaps one last one
directed to the President on 30 October 1991 -

Mr President, my question without notice is directed to you. I refer to questions
asked by my colleague the Hon. D.J. Gay on 21st February, 1989, 13th
November, 1990, 14th November, 1990, 20th November, 1990 and 1st May,
199 1, of your predecessor as President, the Hon. J. R. Johnson and the Minister for
Police and Emergency Services concerning research officers assigned to assist
members of the Legislative Council being directed, or used by, or working in or
for the office of the Leader of the Opposition in the Legislative Assembly. I refer
also to the claims by Matthew Moore in the Sydney Morning Herald Saturday
28th September, alleging' that the Leader of the Opposition in the Legislative
Council said that the five-member research team would be increased to seven and
would spend much more of its time working for shadow Ministers.. .

I raise that question because it relates to the allocation of resources. As you will be
aware Mr President, the allocation of resources directed to the Leader of the Opposition
in this place comes under budgetary control of the Legislative Council. I understand,
although I am not sure, that may change. A further reason why questions in this place
should be able to be asked of the President is that from time to time we need to raise
questions about resources. I am -sure that is a facility required more of the Opposition
than of the Government.
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One could say chat we can ask questions during the Estimates Committee. However, the
Estimates Committee comes up only once a year and there is no guarantee that the
Legislative Council will be listed as part of the Estimates Committee debate. The
Legislative Council may not be given an opportunity to ask questions in an Estimates
Committee for two or three years. During that time there is no opportunity to ask
questions relating to the administration or budget structure of the Council.
Questions were asked about the President' s entertainment allowance, the accounting
procedure for this allowance and access to records. I asked a number of questions in an
endeavour to get a picture of the expenditure and estimates of the House. I also asked for
a breakdown of costs for interstate and overseas trips by staff. I asked questions about
my own resources and pointed out that the letter I had written many weeks before the
estimates remained unanswered. I round out that some confusion existed as to whether
responsibility for my office would be retained here or transferred to the Office of the
Premier. Questions were asked about who has responsibility for the upkeep of
furnishings and equipment and about additional FTEs attached to the committees of the
Parliament, about training levies and about refurbishing the Legislative Council. During
one of those questions, Hon Reg Davies was able to draw to the attention of the Council
that he had no division bell or speaker in the corridor outside his office.
Hon Reg Davies interjected.
Hon GRAHAM EDWARDS: I am sorry. It was an opportunity for members to ask
questions and elicit some information, but not all the questions were answered
immediately. Some of the questions were taken on notice. I accept that if those sorts of
questions are asked from time to time the President will not always have the information
at hand and will have to ask chat some of them be taken on notice. Judging by the types
of questions that were asked, I suggest that there is probably more substance in those
questions than in those asked in the New South Wales Parliament to which I referred
earlier. I think the President is quite capable of answering those questions and I am sure
that he has his hand on his budget and will be able to impart information to members of
this Chamber on how the budget is being spent and moneys are being allocated.
We should have an opportunity of asking questions of the President. I do not think that
there is anything in this place chat should be kept secret or anything that anyone would
want to keep secret. From time to time we are approached by our constituents and by
other members of the community to provide them with information about Parliament and
matters relating to the running of Parliament. Our providing that information would be
enhanced if we could ask questions of the President.
I do not think there is any need for me to go much further. I have covered those matters
that I want to cover except to say that, from time to time, we all come under the scrutiny
of the media and it would help us to handle that scrutiny if we were able to ask questions;
it would convince the media that we are open and accountable. However, as long as our
standing orders prevent us from asking questions of the President, people will draw the
conclusion that we are not. As I have said, we have an opportunity of asking questions of
the President during the Estimates Committee hearings. I accept also that members can
raise questions and points of view during adjournment debates. That does not mean,
necessarily, that we obtain the answers chat we want on the record-
Mr President, I would be surprised if you could not answer any question asked of you.
However, that is not the point. In this day and age when there is a greater need for all of
us to be open to scrutiny and for us to reassure our constituents that we are not here for
the perks and lurks but that we are involved in fairly hard, long and demanding work,
asking questions of the President would allow us to answer criticisms when they do arise.
I am not asking for a long reply from the Government to this motion because I do not
think a long reply is necessary. However, the Leader of the House should support the
motion so that it is referred to the Standing Orders Committee. If he is prepared to do
that, I will await the committee's report. In the meantime, I commend the motion to the
House.
Debate adjourned, on motion by Hon Muriel Patterson.
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WORKPLACE AGREEMENTS BILL
Commnittee

Resumed from 27 October. The Chairman of Committees (Hon Barry House) in the
Chair; H-on Peter Foss (Minister for Health) in charge of the Bill.
Progress was reported after clause 101 was agreed to.
Postponed clause 3 further postponed, on motion by Hon Peter Foss (Minister for
Health).
Postponed clause 20 further postponed, on motion by Hon Peter Foss (Minister for
Health).
Postponed clause 26: Position if individual workplace agreements etc. not lodged
for registration -

Hon PETER FOSS: This clause was postponed because Hon Doug Wenn wanted to
know whether, if an agreement provided specifically that it would come into effect at
some time after signature - he gave the example of two years - the effect of the clause
would not start to bite until that time had arrived. I agreed with Hon Doug Wenn that
that would be the case. It is believed that is the better time for it to occur because it
means that the commissioner will be speaking to the people involved in the agreement
after they have had some experience of it. The alternative is that it be within so many
days of the day on which it is agreed to, as opposed to the day it takes effect. If that is
the case and there is a considerably postponed effect, the commissioner will be speaking
to those people at a time when they will not have had any experience of it. Having said
that, it is not very likely that people will have extensive periods of deferral, because the
whole point of their entering into a workplace agreement is obviously for it to start to
take effect. The Commissioner for Workplace Agreements will deal with it within
21 days of its taking effect and not within 21 days of its being signed.
Hon JOHN HALDEN: My recollection of the comment made by Hon Doug Wenn was
that certain processes will occur from the date of signing and not from the date from
which it comes into effect. Will any clauses which involve the workplace agreement
come into effect from the date of signing and not from the date on which it comes into
effect, which may jeopardise someone at that point? I have a recollection it was in regard
to payment.
Hon PETER FOSS: A person cannot be paid in accordance with a workplace agreement
before it comes into effect, so until such time as it comes into effect, whatever was the
situation with an award, or, if the person was not subject to an award, the contract of
employment, would have effect. Therefore, I do not think there can be a partial effect of
a workplace agreement. Until it comes into effect, it will have no effect, and once it
comes into effect, clause 26 will come into effect. I do not know of any other relevant
consideration that might be taken into account.
Hon JOHN HALDEN: It is unfortunate that Hon Doug Wenn is not here, and I am
prepared to concede the point, but perhaps it was in regard to dispute settling. Would the
award provisions then continue under a document signed but not effective for two years
in regard to dispute resolution, or what would come into effect?
Hon PETER FOSS: Dispute resolution is part of the agreement and, therefore, cannot
have effect until such time as the agreement has come into effect. Clause 18 states that
"A collective workplace agreement has effect when it is registered under Division 4, or
from any later day provided for in the agreement" and that "Subject to sections 26 and 32.
an individual workplace agreement has effect when it is signed by the parties to the
agreement, or from any later day provided for in the agreement." Therefore, until that
date of effect is reached, the workplace agreement is as if it were of no effect.
Hon N.D. GRIFFTHS: As Hon Doug Wenn pointed out some time ago, a person could
enter into an arrangement whereby he or she in January 1994 agreed to work for an
employer from, say, January 1996, 1997 or 1998, but the so-called safeguards under
clause 29 do not permit much scope for a person to change his or her mind in what are
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likely to be changing circumstances. It is inappropriate for an employee, in the weak
bargaining position in which this Bill will place an employee, to bind himself or herself
to a workplace agreement which may come into place same considerable time down the
track. This imperfect clause would be improved if a limitation were placed on how far
down the track a person might prospectively be bound. It is potentially a dangerous
clause. All of us in this Chamber have lived through differing economic times of
recession and inflation. In 1974 the rate of inflation almost, not quite, reached that of the
early Menzies years. It is something of great concern, and this clause should be
appropriately amended.
Hon PETER FOSS: Firstly, people are not likely to make agreements as far ahead as the
member claims, If the member is concerned about that possibility, clause 18 is the
relevant provision. Clause 26 is appmopriate as it stands. Clause 18 would be the one of
concern to the member as it refers to things coming into 'force" rather than "effect", If
coming into force means something different from coming into effect - I doubt that it
does - clearly a very protracted agreement is possible. The appropriate time for failure of
lodgment of a workplace agreement is outlined in clause 26. If the member wants to
ensure an upward limit is placed in the manner he suggests, an amendment to clause
18(3) should read that a workplace agreement must provide that the day on which it
expires be not more than five years from the date of the agreement. That would pick up
both problems raised. It would be the more appropriate way to deal with it.
Hon N.D. GRIFFITH-S: Can the Minister throw any light on why the drafting of this Bill
is so shoddy that it contains both phrases "come into effect" and "come into force"? It
seems most peculiar.
Hon Peter Foss: I should treat that as a rhetorical question!
Hon JOHN HALDEN: We would be happy to agree with the Minister's suggestion.
Hon Peter Foss: I will recommit the clause.
Hon JOHN HALDEN: I am happy to accept that.
Hon PETER FOSS: I have already indicated I wish to recommit clause 14. At the same
time we could deal with clause 18.
Postponed clause put and passed.
New clause 4A -

Hon N.D. GRIFFITHS: I move -

Page 3, after line 27 - To insert the following new clause to stand as clause 4A -

Truck Act overrides
4A. Where any provision of this Act is contrary to Or inconsistent with
any provisions of the Truck Act 1899 the latter provision prevails.

The Truck Act has been referred to on a number of occasions during this session.
Marcelle Brown in the second edition of her work "Western Australian Industrial
Relations Law', at page 23, says of the Truck Act, among other things -

The Truck Act 1899 requires that an employee is to be paid wages in Australian
currency and may not be paid in any other form (goods or cheque, for instance)
unless he or she expressly requests payment in that form independently of any
term in the contract of employment itself ... It also contains stringent provision
about deduction from wages, either as a fine or for interest on advances paid to
the employee.

The Truck Act is a relatively ancient document. It is a piece of legislation first passed by
this Parliament in 1899 prior to federation. The Bill was introduced by the then Premier,
Sir John Forrest, as he then was, and the second reading speech can be found on page 331
of Hansard of that year, new series, volume 14. The then Premier said of the Hill that it
had for its object the prohibiting of the payment of wages and goods in any way than in
money. He said that it was commonly called the Truck Bill. Then he went on to make
an interesting observation, he said -
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It is strange that in South Australia, which is supposed to be an advanced
democratic country, there is no Truck Act, and I do not think there is one in
Victoria.

I am very concerned to safeguard this major blow for Western Australian civilisation thar
one of the foremost conservatives in our history caused to be placed on the Statute book.
Sir John Forrest, in the light of our times, made some other interesting observations.
Hon Peter Foss: Would Hon Nick Griffiths like me to give a brief response before he
continues at great length convincing me of the desirability of the Truck Act?
Hon N.D. GRIFFITHS: I will sit down.
Hon PETER FOSS: I am in full agreement with the sentiment of Hon Nick Giriffiths as
to the desirability of the Truck Act and that it should prevail as against this Bill. I am not
very enthused by the amendment. It is implicit in the Bill that it is not intended to
overrule that Act and more importantly it is not intended to overrule a number of other
Acts which safeguard the rights of workers, except where there is specific reference; for
example, the Occupational Health, Safety and Welfare Act and the Equal Opportunity
Act. The concern about proposed new clause 4A is not that I am against its sentiment,
because I totally concur with those sentiments, but that by specifically saying the Truck
Act is not overruled, Hon Nick Griffiths may by implication indicate a different view
from this Bill. The member may like to give the impression that the Bill is a
comprehensive code of the rights of workers, whereas that is flat the intention at all;, it
provides for workplace agreements. We have discussed this point before. It is not
intended to provide a comprehensive code which takes over absolutely everything. I do
not know what other Acts Hon Nick Griffiths' amendment might refer to, but it seems
unwise to seek out one particular Act and to say that it is preserved, thereby raising the
question of the other Acts. I do not have an objection to the. Truck Act, but it would be
most unwise to include it, because it may change the tenor of the legislation. I am happy
to put it on the record that the Bill does not intend to overrule the Truck Act.
Hon N.D. GRIFFITHS: I have thought long and hard about moving this amnendnment. I
have discussed it with a number of people and taken advice from colleagues, both
parliamentary and others. I recognise the force of the Minister's argument, but I have a
very real concern that what the Minister says may not be the interpretation that a court
will place on this Bill. If that were to come to pass it would do great harm to many
people. The language in the clauses that have already been dealt with by the Committee
is sometimes quite straightforward. I particularly note clause 15(2) states that subject to
subclause (1) a workplace agreement may contain whatever provisions the parties agree
to include. I also note the practice in many workplaces of providing employees - not in
an environment of exploitation - with rewards which are categorised as fringe benefits. I
have a very real fear that the Minister's view of that and what a court may do, may not
come to pass. I am not saying the Minister is wrong. The problem with interpreting
words is that one can never be absolutely sure what a court will do. I prefer that the
amendment which the Minister agrees to in terms of sentiment be carried, and if it is the
case that there are other pieces of legislation which this Bill is not intended to override, I
implore the Minister to move an appropriate amendment as we progress through the new
clauses.
Hon PETER FOSS: Clause 15 refers to clause 18(3), which deals with content, not with
changing the law. Theoretically every contract can include anything one wants, but it
cannot change the law. If a workplace agreement had a section providing that the
employer is allowed to shoot dead a worker who does not do his job properly, nobody
would suggest that overruled the Criminal Code. Quite plainly one can put anything one
likes in an agreement, but it does not change law. The law will be changed only to the
extent this Bill says it is changed. Hon Nick Griffiths' invitation to include all the other
Acts is almost impossible. I could include the Criminal Code, but that is not really a very
practical exercise. All we can do is leave it out; then one does not get that implication
that it is only against some but not others. The member might want to preserve the
general concept that this is a Bill that changes the law to some extent, but workplace
agreements do not change the law. The only way in which workplace agreements prevail
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is over the Industrial Relations Act, and that is intended to be the case. We have in some
places specifically provided, with regard to public sector employees, that they have effect
notwithstanding a relevant enactment as in clause 44, but once we start on the road
proposed by Hon Nick Griffiths we will be getting to a very dangerous area. I will not
undertake to think of all the possible enactments that we do not intend to affect. I would
rather leave it as it is, and not even raise the implication in the first place.

[Questions without notice taken.]
Hon N.D. GRIFFITHS: I understand what the Minister is saying. There is a lot of force
behind the Minister's remarks, but I am not prepared to take the risk. Given the wording
of clause 15 and other clauses in this Bill, and my concerns about the Truck Act, and
taking on board the Minister's concern for the Truck Act continuing to be in operation
with respect to workplace agreements, if leave were granted for me to withdraw proposed
new clause 4A as it now is, would the Minister agree on behalf of the Government to a
new clause 4A along the following lines?

This Act does not affect the provisions of any other Act unless this Act
specifically so provides.

It is not ordinarily a clause one would insert in a Bill, but it avoids the need for the
Minister to draw up a list. It avoids the need for all parties to engage in speculation about
what a court will decide. If the Minister agreed to that course of action, it would save a
lot of time and expedite this debate. I agree that there are substantial arguments against
my proposal, but I am very concerned to make sure there is some safety net for the
people of Western Australia.
Haon PETER FOSS: No, I am not prepared to agree to the proposal. We are now getting
an idea of why this clause does not work. We should not put the law of interpretation
into Statutes. There is a body of law relating to the interpretation of Statutes. That is not
the only rule, but the situation is clear. Once we get involved in that sort of exercise, we
shall start including any rule of interpretation we think might arise in the present
occasion. That is a bad way to go. The first amendment is misguided and dangerous,
and the second amendment is again misguided and possibly dangerous, although not as
dangerous as the first. The laws of interpretation are known, and it would be a bad
precedent to put bits of interpretation into each Statute.
Hon JOHN HALDEN: I have a specific concern which relates not only to this Bill but
also to the Minimum Conditions of Employment Bill. On page 2 of the Truck Act is the
following definition -

"Wages' include any money or thing had or contracted to be paid, delivered, or
given as a recompense, reward, or remuneration for any service, work, or labour
done or to be done, .. .

My concern is that specific provisions in the Bills we are debating will allow for annual
leave not to be taken in lieu of some other recompense. The Opposition has grave
concerns because it does not consider that should be the case. I have used the far
reaching example of a person being given 37 crates of apples or oranges instead of his
wages. If no protection is provided, I fear that the opportunity will exist for the employer
to give crates of fruit for wages instead of money. That is not appropriate and the
legislation should make it clear that it cannot be done. That is more related to other
legislation which is intertwined with this legislation. I ask the Minister to either
reconsider his position or provide an explanation.
Hon PETER FOSS: The member's comment is more appropriately made in debate on
the Minimum Conditions of Employment Bill, especially taking into account that the
minimum conditions Bill has effect despite any provision of the Workplace Agreements
Bill. It would create a problem because that Bill takes precedence over this Bill. I will
deal with the question of annual leave when we debate that Bill. It is not a point arising
out of this Bill and I maintain my position on this clause.
Hon JOHN HALDEN: I seek the Minister's view on this matter in terms of the
Minimum Conditions of Employment Bill.
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Hon PETER FOSS: I will be dealing with the question of benefits in lieu of annual
leave. I will be inserting the word "equivalent". I foreshadowed that earlier. Here, we
are dealing with a different Bill.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon TOG. Butler Hon Graham Edwards Hon Sam Piantadosi
Hon Kim Chance Hon N.D. Griffit Hon J.A. Scout
Hon J.A. Cowdell Hon John Halden Hon Tom Stephens
Hon Cheryl Davenport Hon Mark Nevili Hon Bob Thomas (Teller)

Noes (15)
Hon George Cash Hon P.R. Lightfoot Hon R.G. Pike
Hon M.i. Criddle Hon P.H. Lockyer Hon B.M. Scott
Hon Max Evans Hon Murray Montgomery Hon W.N. Stretch
Hon Peter Foss Hon N.F. Moore Hon Derrick Tomlinson
Hon Barry House Hon M.D. Nixon Hon Muriel Patterson (Teller)

Pairs
Hon Tom Helm Hon B.J. Chariton
Hon Doug Wenn Hon B.K. Donaldson

New clause thus negatived.
New clause 6A -Hon JOHN HALDEN: I move -

Page 5, after line 24 - To insent the following new clause to stand as clause 6A -

Effect of workplace agreement on accrued entitlements
6A. Any entitlements accrued by an employee under a relevant award
before the workplace agreement entered into by the employee was
registered shall be preserved and paid to the employee by the employer at
either:

(a) the award rate; or
(b) the rate the employee was paid; or
(c) the rate the employee is paid at the time the entitlement is

taken or paid.
whichever was the higher at the time immediately prior to the workplace
agreement coming into force.

This is not a controversial amendment. It seeks to guarantee any accrued entitlements to
a worker while covered by an award, or even under an employment contract. I do not
imagine it was ever the intention of the Government to in any way jeopardise those
benefits. However, the Bill is not specific. It is important that any accrued benefits are
retained. The Western Australian Chamber of Commerce and Industry referred this
matter to the Minister and, as I understand it, that chamber would support such a
protection clause. I also understand that the Minister in Mnother place has had advice
from, the Crown Law Department in that regard. Although this is not a spectacular
amendment, it is clearly needed so that employers and employees are sure thar
entitlements gained prior to an agreement must be honoured. It is no more and no less
than that. it is a fairly straightforward amendment. I await the Minister's comments.
Hon PETER FOSS: I do not have a problem with the policy that is being expressed by
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the member; but I have some problems with the practicality of it. It raises some
interesting points. Let us cake the proposed new clause element by element. It states -

Any entitlements accrued by an employee under a relevant award before the
workplace agreement entered into by the employee was registered -

Why registered? I would have thought that the words "came into effect" would describe
the more relevant date -

- shall be preserved and paid to the employee by the employer at either -

There are three choices. That is unusual following the word "either" -

(a) the award rate; or -

Hon John Halden: I concede.
H-on N.D. Griffiths: It is in keeping with the drawing of this Bill.
Hon PETER FOSS: I think it goes well beyond that. The proposed new clause
continues -

(b) the rate the employee was paid; or
(c) the rate the employee is paid at the time the entitlement is taken or paid,
whichever was the higher at the time immediately prior to the workplace
agreement coming into force.

If I had to dissect this, I would say that this proposed clause started with an either/or with
subelauses (a) and (b). At a later date subclause (c) was added with no change being
made to the end of the proposed clause. This proposed clause would make sense with
subelauses (a) and (b) and the bit at the end. It becomes more difficult with subclause (c)
in the middle.
Hon N.D. Griffiths: I think you should supply him with another drafting assistant.
Hon PETER FOSS: When I was in Opposition I had to do it for everybody. Having
twice the resources that we did, perhaps the member can deal with them.
Hon Kim Chance: What are you talking about?
Hon PETER FOSS: At the moment this proposed clause does not make an awful lot of
sense. I note that the wording is "the rate the employee is paid at the time the entitlement
is taken or paid, whichever was the higher at the time immediately prior to the workplace
agreement coming into force" as opposed to coming into effect or as opposed to when the
agreement was registered. We cannot have "the rate the employee is paid at the time the
entitlement is taken" as being "the higher at the time immediately prior to the workplace
agreement coming into force". We have serious drafting problems with this clause, If
we were to take out the word "or" and subclause (c) we might achieve the extra benefit
that the member seeks. The way in which the proposed clause is drafted seems to be
difficult.
Hon JOHN HALDEN: I understand exactly what the Minister is saying. I will take
responsibility for whatever this clause is. To assist the Minister in this mailer, I advise
that all we are attempting is to have workers paid the amount to which they were entitled
prior to the workplace agreement being put into place. Perhaps we do not need to go
through eithers, ors, ands and buts, highers and lowers. We merely seek to have the
entitlements calculated on what employees were paid prior to the agreement.
Hon Peter Foss: If that is the case, I think that would be achieved by striking out "; or"
and subclause (c).
Hon JOHN HALDEN: The Minister also suggested another amendment in the first part.
Hon Peter Foss: I think the relevant date should be when the agreement comes into
effect. Proposed clause 6A would then read "any entitlements accrued by an employee
under a relevant award before the workplace agreement entered into by the employee
comes into effect shall be preserved" and so on. The last line should read "coming into
effect."
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The CHAIRMAN: If any changes are to be made to the amendment before the Chair,
they need to be in writing.
Hon N.D. GRIFFITHS: While Hon John Halden is writing out his amendment, I
congratulate the M inister for raking this practical point of view on board. I note that
those who are directing the Government - that is, the Chamber of Commerce and
Industry of Western Australia - provided recommendations in a paper entitled "Industrial
Relations Bills: Recommendations to Minister for Labour Relations". The second page
in the document under the subheading "Transitional arrangements" states that where an
employee moves from an industrial award to a workplace agreement which may provide
different conditions, for example, no leave loading, it is unclear in the legislation whether
the entitlements accrued under the previous contract still apply. If an employee has
accrued four weeks' annual leave with leave loading, does the leave loading still apply to
this accrued leave where the workplace agreement provides for no loading? The
chamber goes on to say that in its view the lack of transitional provisions makes this area
unclear and is likely to lead to confusion and disputation. The Opposition has rarely
agreed with the chamber in this Bill, but we certainly agree with the chamber on this
issue.

Sitting suspended from S.58 to 7.30 pm
Hon JOHN HALDEN: I seek leave of the Committee to withdraw the amendment
standing in my name and to replace it with another amendment.
Amendment, by leave, withdrawn.
New clause 6A -

Hon JOHN HALDEN: I move -
Page 5, after line 24 - To insert the following new clause to stand as clause 6A -

Effect of workplace agreements on accrued entitlements
6A. Any entitlement accrued by an employee under a relevant award
before the workplace agreement entered into by the employee comes into
effect shall be preserved and paid to the employee by the employer at
either -

(a) the award rate; or
(b) the rate the employee was paid
whichever was the higher at the time immediately prior to the workplace
agreement coming into effect.

Hon PETER FOSS: I think I agree to the clause. I just want to get one thing clear. As I
understand it, the time of payment will be the appropriate time, chat is, annual leave will
be paid at the time at which the person takes the annual leave. Is that the case?
Hon JOHN HALDEN: It means that, in the case of annual leave, employees would
receive the money at the appropriate rate when they rook the annual leave. There is a
slight difficulty with sick leave in that there is now a different arrangement.
Hon Peter Foss: They would have accrued entitlement to sick leave.
Hon JOHN HALDEN: If an employee had six months' accrual of sick leave and had a
week's sick leave owing and took that leave, the person would be paid at the rate under
which that sick leave accrued. If the Minister wants further clarification, I am happy to
assist.
Hon PETER FOSS: It would be rather lie the rule in Clayton's case in that the first lot
of leave to be taken would be the first leave that accrued. If a person had three weeks'
entitlement to leave, two prior and one afterwards, the first two weeks taken would be the
fmrt two weeks accrued?
Hon JOHN HALDEN: So that we are all clear about the matter, if a person accrued two
weeks' leave under an award provision and one week under the workplace agreement,
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and the person took three weeks' leave, two weeks' leave would be paid at the prior rate
and one week at the current rate under the workplace agreement.
New clause put and passed.
New clause 18A -

Hon KIM CHANCE: I move -

Page 12, after line 4 - To insert the following new clause to stand as clause 18A -

Choice
18A. Notwithstanding any provision of a workplace agreement, a workplace
agreement will cease to bind or have any application to any party to a workplace
agreement on the expiration of 30 days after that party has given written notice of
their intention not to be bound by the workplace agreement to the other panies
and to the Commissioner.

This amendment is not in conflict with -

Hon Peter Foss: Ha, ha!
Hon KIM CHANCE: Apparently the Minister does think that it is in conflict. However,
it is not in conflict with the five subclauses of clause 18 as it stands. The amendment
seeks to provide the parties to an agreement with the capacity to opt out of the agreement
after 30 days following the giving of written notice of the intention not to be bound. The
written notice goes to two parties: the other party to the agreement and the commission.
I was surprised that the Minister, by his expression of amusement, seemed to indicate that
he found that the amendment is out of place.
Hon Peter Foss: I am amazed it is not out of order.
Hon KRA CHANCE: Obviously the Minister believes it is contrary to the intention of
the clause. No such contrary intent exists. Although the Opposition has moved some
amendments which perhaps could be argued were intended to weaken the intent of the
legislation, I would not have thought that the Minister could have said that of this
amendment, which is, if not complementary to the legislation as it stands, most certainly
complementary to the intent of the legislation as expressed at the time that the
Government won its mandate during the election campaign. During the election
campaign, the Government was extremely strong in its rhetoric that under the Workplace
Agreements Bill and under the industrial relations legislation employees would have the
choice of employment either under the award system or under a contract or individual or
collective workplace agreement enabled by this Bill. Whether the Government was
sincere or disingenuous -

Hon Peter Foss: Very sincere.
Hon John Halden: It will now have the opportunity to prove it.
Hon Peter Foss: Yes, it will.
Hon KIM CHANCE: If the Government was sincere at the time, it will now have the
opportunity to prove it. If it was sincere at the time, it should welcome this amendment.
The Minister is finding this extremely amusing.
Hon Peter Foss: I find it unbelievable.
Hon KIM CHANCE: I am looking forward to his argument.
Hon Peter Foss: So ami1.
Hon KIM CHANCE: The Opposition's amendment seeks to maintain that element of
choice promised by the coalition parties. The Minister may find this amusing, but in fact
it is becoming extremely serious. When the Australian Labor Party and the union
movement and, most notably, at least in my electorate, the Australian Workers Union
made the point to the constituency that they expected legislation of the type that had been
introduced by Jeff Kennett in Victoria, we were told that a Western Australian coalition
Government would not introduce Kennett style legislation. It said that there may be
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some similarities but the legislation would suit Western Australia's interests, would be
fundamentally fair and would offer the element of choice between the award and the
individual or collective workplace agreement. That sounded pretty reasonable to many
people and, presumably, many workers. The Government is now claiming a mandate
based on that. It is important that the Government not only keeps, but also is seen to be
keeping, its promise. If it fails the test of that promise it has then not been genuine as the
Opposition has alleged. Our amendment seeks to maintain the element of choice
promised as part and parcel of that election undertalking. It is particularly relevant to the
early years of the operation of this Bill when it becomes an Act, which I am afraid it
inevitably will.
In the shorter term and to prove that its legislation can work and that it is being fair, open
and honest, it is extremely important that the Government at least consider this
amendment so chat in the early years of the legislation an easing-in process will occur.
The Opposition's clause gives employees and, it should be noted, employers the option
promised by the coalition during the election campaign. It is a point fundamental to the
qualified mandate that the Government may claim for this legislation. On the other side
of the coin, if the Government cannot support the amendment, it can reasonably be said
that the concept of choice, which it promoted, is not one to which the Government feels
any commitment.
During debate on various clauses of this Bill, we examined the case where the employer
offered a prospective employee a position under a set of conditions and a set wage - the
employer would have to offer no other option. Once these three Bills become law that
will be legal. The employer does not have to offer award rates and conditions. The
prospective employee must either take it or leave it, which is strangely, extraordinarily
accurately the way the Australian Workers Union saw the legislation applying. Those
conditions are bad enough; by adding this clause, the employer and the employee will be
given the choice which was promised but denied. The clause strengthens, rather than
weakens, the legislation. Although 1 have said that perhaps some of our amendments
could be seen to weaken the legislation, I do not think one can say that of this one. it
takes nothing away from the concept of contracts; I cannot see how anybody can say it
does. It makes the legislation more in line with what was promised at election time.
Hon PETER FOSS: All I can say is I would never hire Hon Kim Chance as my lawyer.
Hon N.D. Griffiths: He is not admitted.
Hon PETER FOSS: Even if he were I would still not hire him. If he thinks this is
protection for the worker he would not make a very good lawyer.
Hon George Cash: Very eloquent but not much substance.
Hon PETER FOSS: No; that is the problem. The only element of choice, even vaguely
referable to in this amendment is in the clause heading. If a worker wants 30 days' notice
to bring an arrangement to an end, that can be included in the agreement. How is it
choice if one says that he wants this agreement to last for five years and the other person,
not because one has agreed but despite what one has agreed, is able to give 30 days'
notice to get out of it? For example, an employer enters into a workplace agreement and
makes a number of changes in the way the work is done. As a result of that he agrees to
pay extra money to the worker. However, after 30 days' notice to the worker the
worker's money has gone. What a wonderful choice! That is not choice, that is
self-indulgent whim. The Opposition is allowing the opportunity for that which has been
secured by the worker to be taken away by the employer giving 30 days' notice.
notwithstanding that he has chosen to be bound for up to five years. The parties pick the
period. It is their choice as to how long the contract will last or whether a notice
provision is included. That is what choice is about. However, the Opposition wants to
override choice so that no matter what is agreed the clause will dictate that a contract will
come to an end on 30 days' notice. Frankly, the workers will not be too pleased about
that. We have debated the retail tenancy legislation in this Chamber, into which we
wrote the right of people to maintain their contracts for up to five years. I did not think it
was a good idea; it should be left to the choice of the parties of the agreement. However,
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we overrode any choice and went out of our way in char legislation to give the pantics five
years. The Opposition now wants to put in this legislation a provision allowing either
party Co knock it off on 30 days' notice. It seems to me chat it wants to undermine the
rights that workers have obtained. I do not mind and the Bill does not prohibit such
provisions being written into the agreement. That is the choice. The parties can decide
whether it goes in, not the Opposition. Where is the choice when the Opposition
decides? The choice should be made by the parties to the agreement. The Opposition is
taking away that choice by this amendment. Notwithstanding the words in bold print
being put into the clause, the Opposition is removing the choice of the employer and the
employee and substituting its own values. That is not a choice; that is interference by the
Parliament in the right of panics to sec up their own agreement. Under no circumstances
will the Government accept this amendment.
Hon JOHN HALDEN: I would never want the Parliament to impact on people's choices.
This debate is a microcosm of the general debate and begins from the different points of
view on this legislation. Circumstances could change. Certainly, economic
circumstances could change over a five year period. However, as the Minister says, we
can write it in, but if the panics are so happy with these potential agreements, they would
not want to invoke the 30 day period anyway. They would not want to invoke the
provisions we have set out here.
Hon Kim Chance: They would have a choice not to! They would exercise their choice!
Hon JOHN HALDEN: Exactly.
Hon Peter Foss: But it could move against the employer and then you lose your benefit.
Hon JOHN HALDEN: It could move either way and either party could be
disadvantaged. However, if the argument is about choice, we are giving another choice
in this amendment.
Hon Peter Foss: Then you write it in, not exclude it.
Hon JOHN 1-ALDEN: I understand that.
Hon Peter Foss: You are giving them no choice.
Hon JOHN HALDEN: The condition does not have to be invoked. The reason for this
amendment is that a number of different economic circumstances could apply. We could
go from an inflation rate of two or three per cent to a rate of 20 per cent. Unless there is
some way of negotiating a new employment agreement, the current one would still exist.
It may be in both pantics' interests for that situation to change, but it would be principally
in the interests of the employee.
Hon Peter Foss: He could always negotiate a new contract of employment.
Hon JOHN HALDEN: He could attempt to. There is a significant difference between
attempting and actually doing it and it is for that reason that we have moved this
amendment. This amendment provides a mechanism that when changed circumstances
arise, the pantics can then invoke what we call the 30 day rule.
Hon Peter Foss: You can put it in the retail tenancy legislation as well while you are
about it.
Hon JOHN HALDEN: The difference is that we are not convinced, in spice of the
Minister's eloquence, that this legislation puts people on an equal basis!
Hon Peter Foss: I think that is the way the retail tenancy legislation works also.
Hon JOHN HALDEN: I accept that. However, the Opposition is of the view that
circumstances on both sides can change in a five year period. It may well be that, after
agreeing to a generous workplace agreement, the financial survival of the employer's
enterprise may force a renegotiation of the agreement. If the employee is unhappy about
that and does not wish to negotiate, there is no mechanism to change that. That is a
ludicrous situation and we need to provide a mechanism that allows for changed
circumstances on either side. I understand the Minister's point about writing it in and it
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is a question of choice. However, the choice can be overridden and therefore there is not
a reasonable choice. The only way to provide choice is to equalise the powers of the
parry. That is what we are attempting to do. I do not think it is contray to the purposes
of the Bill.
Hon N.D. CRIFFTHS: The word "choice" is interesting. I note the Minister referred to
an employee being free to be bound for up to five years! That is what the opposition of
the Government to this proposed clause is all about. It wants to bind employees for up to
five years. It wants to go back to the age of bonded service, that freedom of contract
where the hungry have the freedom to starve! That is what this Government is all about.
My colleagues are too kind when they refer to the Minister in glowing terms, although I
amn not having a go at him personally. However, the Government has no bona rides at all
when it says it is concerned about the circumstances of Western Australians. In his
second reading speech, the Minister said -

The old system cannot deliver that. It has proved incapable of responding quickly
or effectively enough to the needs of our State.

Proposed new clause 1 8A enhances the capacity of the employers and employees to
respond quickly and effectively. It enables greater flexibility. The Government should
take on board the fact that we are talking about the basic needs and requirements of
Western Australians. We are talking about employment conditions; we are not talking
about matters to do with the operation of shops under certain consumer protection
legislation. We are talking about something which affects people's every day concerns.
People move interstate and return overseas to funerals, for instance, if they come from
another country. There has to be greater flexibility than the Minister has permitted so far.
Hon PETER FOSS: I maintain my position. I notice nobody dealt with my example
which is: How do we protect the worker who has made a long term commitment for long
term gain but who can lose that long term gain by short term notice? There is nothing to
stop the agreement being of whatever length people like, but it will be for a maximum of
five years, and all of the possibilities and examples that have been canvassed can be put
into the agreement if that is what people want. The proposed amendment will not allow
people to enter into agreements which are binding for more than 30 days. How can
people make long term change or expect any long term benefit if everything can be
suddenly thrown out after 30 days? No-one will feel safe in such a situation. This is an
unrealistic proposition, and I will not agree to it.

Hon KIM CH4ANCE: I said when I first spoke that we believe that this amendment will
have greater importance in the early years of the legislation. I said that because I
anticipated the Minister's defence. The Minister has stated that if both parties want to
incorporate this provision in their agreement, they are free to incorporate it. The Minister
is right. Few things are perfect in this life, but the most imperfect thing that I have run
across in my life and that I am sure the Minister has run across in his previous profession
is a contract. I have seen many contracts, some of which I wish I had never signed, and
the Minister in the course of his practise of law will have seen thousands of contracts
which one or other of the parties wished it had never signed. Of course contracts should
be binding, but we have precedents where, if after a specified time one wishes one had
not signed a contract, one can legally break that contract. The cooling off period with
door to door sales is an example of that. I am not suggesting that this amendment include
that principle, but nonetheless the idea is already established in law, for very good
reason. We are dealing here with contracts which legally can run for not just five years
but as long as seven years, because the contract can be overrun by as long as two years.
Hon Peter Foss: Why?
Hon KIM CHANCE: Because when the contract ends by effluxion of time, if nothing is
put in its place it can continue for a period of time.
Hon Peter Foss: That is dealt with in the previous clause.

Hon KIM CH-ANCE: Perhaps I did not pay sufficient attention. I had the impression it
could run over. In any case, five years is a substantial time. If the parties sign a contract
which is imperfect - and they inevitably will be - the most likely person to lose will be
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the employee. An employee may make a five year commitment to a contract which,
while it may seem sound at the time, with use will not be in the employee's interests.
Hon Peter Foss: Itris actually a workplace agreement.
Hon KIM CHANCE: To me, they are all contracts, but if the Minister chooses to call it
ant agreement, I will call it an agreement. htis, nonetheless, a contract in law. If that
employee determines that he no longer wants to be parry to that contract, he can simply
walk away from it. He can leave his place of employment because nothing binds the
employee to chat contract if that employee is no longer an employee. However, the
employer has a more difficult problem. If the contract turns out to be disadvantageous
for the employer, his employees, who presumably are advantaged by the mistake that was
made in drafting the contract, will not let him off the hook, or it is highly unlikely that
they will. The SPC case is probably one example where the employer and the employees
came to an agreement to save the employees' jobs, but it is unlikely that the employees
will let the employer off the hook until they are absolutely convinced that the employer is
disadvantaged.
In the circumstances I have described, this clause could give the employer a chance to
have another crack at drafting the contract. The legislation as it stands provides no way
of curing that problem. It is a problem which we do not have with our current industrial
relations system. It could well be that under a set award, an employer gets progressively
less and less competitive, unless, as in the SPC case, he is able to find some way around
it which also suits his employees. An employer can argue in the commission that he does
not have the capacity to pay, and he will have some means of getting around having to
pay higher rates than he can afford. In a set contract of this type, an employer will have
no way of getting out of it, and unfortunately the Minister does not look as though he will
give employers the opportunity with this amendment either.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11I)
'Hon T.G. Butler Hon Graham Edwards Hon Sam Piaraadosi
Hon Kim Chance Hon N.D. Griffits Hon Tom Stephens
Hon ].A. Cowdell Hon John Maiden Hon Bob Thomas (Teller)
Hon Cheryl Davenport Hon Mark Nevill

Noes (15)
Hon George Cash Hon P.R. Lightfoot lion R.O. Pike
Hon MJ. Qiddle Hon PH. Lockyer Hon B.M. Scou.
H-In Max Evans Hon Murry Montgomery Hon W.N. Stretch
Hon Peter Foss Hon N.F. Moore Hon Derrick Tomlinson
Hon Barry House Hon M.D. Nixon Hon Muriel Patterson (Feler)

Pairs
Hon Tom Helm Hon E.. Charlton
Hon Doug Wenn Hon B.K. Donaldson

New clause thus negatived.

Progress
Progress reported and leave given to sit again at a later stage of the sitting, on motion by
Hon Peter Foss (Minister for Health).
[See next page.]

5857



SITINGS OF THE HOUSE - EXTENDED AFTER 11.00 PM
Tuesday, 2 November

HON PETER FOSS (East Metropolitan - Minister for Health) [8.13 pm]l: I move -

That the House continue to sit beyond 11.00 pm.
HON GRAHAM EDWARDS (North Metropolitan - Leader of the Opposition)
(8.13 pm]: Can the Minister confirm that the reason for sitting beyond 11.00 pm is to
deal with Order of the Day No 1, or is it intended to go beyond that order of the day?
HON GEORGE CASH (North Metropolitan - Leader of the House) [8.14 pm]: I
advise the House, firstly, that some discussion was held with the Leader of the
Opposition and Hon John Halden about sitting beyond 11.00 pm. That is for the record
so that the House recognises that consultation, as best there can be, takes place on these
matters.
Secondly, the extension has been sought to complete Order of the Day No 1. Through
informal discussion, I understand that the legislation can be completed tonight at a
reasonable hour. Obviously the Government is keen to proceed as early as possible
tomorrow with Order of the Day No 2, the Minimum Conditions of Employment Bill,
and we hope to deal tomorrow night with Order of the Day No 3, the Industrial Relations
Amendment Bill. However, that clearly is a matter to be determined by the amount of
debate on those Bills.
HON PETER FOSS (East Metropolitan - Minister for Health) [8.15 pm]: We intend to
finish Order of the Day No 1 tonight. I tried to make it clear that it would be nice to
finish Order of the Day No 1 by 10.00 pm, and then to move on to Orders of the Day Nos
2 and 3. However, I would not want the Leader of the Opposition to think we would not
go onto Orders of the Day Nos 2 and 3 if we finish Order of the Day No I earlier tonight.
Nevertheless, we do not intend to go beyond midnight.
Question put and passed.

WORKPLACE AGREEMENTS BILL
Committee

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Barry
House) in the Chair Hon Peter Foss (Minister for Health) in charge of the Bill.
Progress was reported after new clause 18A had been negatived.
The CHAIRMAN: Before proceeding, I advise that new clause 23A is couched in terms
almost identical to those of proposed new clause 18A, which was rejected by the
Committee. Therefore, new clause 23A cannot be moved when we reach that
amendment.
New clause 19A -

Hon JOHN HALDEN: I move -

Page 12, after line 14 - To insert the following new clause to stand as clause
19A -

Productivity
19A. A workplace agreement is not to be registered as a workplace
agreement unless it sets out provisions for measuring and distributing any
improvements in the productivity of the employee or employees to whom
the workplace agreement applies.

This new clause would require a workplace agreement to contain a clause acknowledging
productivity increases or gains. I will not be as bold as my colleague, Hon Kim Chance,
and say that the Minister should automatically support this amendment.

Hon im Chance: I took him to be a reasonable man, Mr Halden; I misjudged!
Hon JOHN HALDEN: I am appalled! The Minister's second reading speech contained a
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number of references to the issue of productivity. However, speeches by 10 to a dozen
Opposition members indicated that productivity is not mentioned anywhere within the
Bill. This amendment will include within the Bill a mechanism which will ensure that
productivity gains surround workplace negotiations so workers can gain from some of the
benefits which arise. We do not say how that would happen as that should be determined
by negotiation between the panies, who would have to establish procedures and decide
how to measure gains and how increases in productivity, and ultimately profit, are passed
on to workers.
I see no difficulty for the Government in agreeing to the proposed new clause. I see the
Minister smiling; he should think about what his Government has said about pay
increases being tied to productivity and not the consumer price index. This proposed
clause revisits that philosophy. Here is the opportunity for agreement between workers
and employers on productivity gains, and such gains would not be required to be
compensated. This amendment will do no more than include the Government's
philosophy regarding pay increases within its showcase industrial relations Bill!
We are not in any way breaching the general philosophy in regard to that. We have
conveniently and most appropriately provided an amendment which I am sure was
accidentally overlooked by the Government when it drafted these clauses, bearing in
mind the number of times it has claimed this Bill will lead to increased productivity.
This amendment will make sure that employees have a mechanism in the Bill which will
ensure that they will be compensated for that increase in productivity.
Hon PETER FOSS: It must be very difficult to talk with one's tongue in one's cheek.
The philosophy we have espoused has been correctly stated by the member, but its
application seems to be somewhat flawed in the drafting of this suggested amendment.
First, we believe there should be some way in which people deal with increased
productivity in these agreements. This agreement does not provide for any distribution of
productivity gains between the employer and employee; this says they are to be
distributed entirely to the employee. That seems a little strange. More importantly, it
does not take into account the fact that the particular employee may be a very
unproductive one. It may be that the productivity of that workplace is atrocious, that that
employer has the worst employees in the whole of Australia.
Hon T.G. Butler: Or a bad manager.
I-on PETER FOSS: That is another possibility. Under this amendment the less
productive the employee is the more he is entitled to gain. A person who has high
productivity would not be given any distribution because there may not be a large
increase in productivity. A person who is uselessly productive, under this amendment,
would have vast quantities of productivity gains distributed to him. In some workplaces
productivity gains are reasonably expected to be appropriately remunerated. In other
workplaces productivity gains are something that is almost owed to the employer because
the current situation is so atrocious that the person is already being paid far too well for
the way in which the work is currently being carried out.
I accept the philosophy, but once again the Opposition is trying to build it formally into
this Bill. It is trying to prescribe every little detail: "You must distribute productivity
gains to the employees, and nothing for the employer." The Opposition does not take
into account that a productivity gain could be the least the employer could expect in the
circumstances. This agreement rewards the unproductive people better than people who
are already productive. This is the problem whenever one applies a formula; it does not
take into account the realities of the situation. Certainly there should be some sort of
measure where it would be appropriate that productivity gains be passed on, but a
formula such as is referred to in the amendment is entirely unacceptable.
Hon KIM CHANCE: It occurred to me after picking up the drift of the Minister's
argument in this and other clauses that he keeps telling us there is no need to go on
specifying certain requirements in the Bill. That has been a fairly consistent argument.
Hon Peter Foss: Your requirements seem to be self-defeating.
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Hon KIM CHANCE: I am sure the Minister agrees that one starts with a fundamental
point: There is no need to keep on specifying further and further what shall be in the
Bill.
Hon Peter Foss: it is counterproductive.
Hon KIM CHANCE: Could the Minister follow this through with me? It is within the
powers of the parties to put those points into the individual agreement.
Hon Peter Foss: I go further than that in this case.
Hon KIM CHANCE: The Minister may well, but I want to establish a general principle.
What the Minister says is accurate in many ways. It is not necessary to put everything
into a Bill, because contracts can be drawn which can take account of a number of
concerns that we have. Where we part company on this is that although the Minister is
telling us, quite correctly, that ali these factors can be built into an agreement, because
they can be does not mean that they will be.
Hon Peter Foss: Or should be. I am saying there will be instances where they should not
be.
Hon KIM CHANCE: Leaving that aside for now -
Hon Peter Foss: It is a pretty essential part of the argument.
Hon KIM CHANCE: It may well be essential for the protection of both parties. If it can
be put in the agreement, it can also be omitted. We are trying to provide some kind of
guarantee that they cannot be omitted. The Minister may well disagree with the precise
words we are using -
Hon Peter Foss: I disagree with the principle.
Hon KIM CHANCE: At least that is on the record.
Hon Peter Foss: I do not disagree with the principle of rewarding people, but of putting
in the Bill that it is compulsory in the agreement.
Hon KIM CHANCE: Can the Minister see the dangers in that?
Hon Peter Foss: No. Do you know the Federal Government has taken it out of its
legislation because it found it impractical?
Hon KIM CHANCE: I do not know. I am not an expert on its legislation. Good
contracts can be drawn, I agree, but bad contracts can also be drawn unless one has some
means of specifying in the legislation.
Hon Peter Foss: This could be a bad contract.
Hon KIM CHANCE: The Minister might. be right; I do not know. I can see some ways
in which the amendment could be improved, because I take some of the Minister's point,
but we need to establish that philosophical point. The Minister's view of contracts which
shall come out of this legislation is rather idealistic, and perhaps the way we are
forecasting contracts is more realistic in that we know they will not be formed by an
agreement between two equal parties. We know that and the Minister knows that.
Hon Peter Foss: I do not.
Hon KIM CHANCE: Is a shop assistant on par with Coles Myer Ltd? .In those
circumstances a contract will not necessarily contain all those good things that we agree
it can contain. We are trying to say that itris damned unlikely that it will contain those
good things, and that it is necessary for the -

Hon Peter Foss: Even with the unions as bargaining agents?

Hon KIM CHANCE: Possibly in that case also. I am thinking of the fast food industry,
where the unions will probably do the best for the kids they can; but the kids will take the
job in any event.
Hon Peter Foss: You could have unions which were considerably more powerful than
employers.
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Hon KIM CHANCE: I believe that is one of the possible problems with the legislation. I
have pointed chat out to some of the small manufacturing industries in my electorate, and
they have made the decision that until they know a little more about the legislation, and
until they feel they have a chance, they will stick with the award. I cannot make mny
point any clearer. We are trying to provide in the legislation something which can
prevent some of chose worst excesses happening. The Minister perhaps does not like the
way that amendment is wonted.
Hon Peter Foss: More than that; we do not think it should be in there.
Hon KIM CHANCE: The Minister still objects to the principle?
Hon Peter Foss: I object to putting that clause in the Bill, not to the underlying principle
which motivated the Opposition to put it in the Bill.
Hon KIM CHANCE: I do not think I can convince the Minister ina that case.
Hon JOHN HALDEN: I have the Minister's drift very clearly.
Hon N.D. Griffiths: It is a bit of ajoke.
Hon Derrick Tomlinson: This is a very slow interjection.
Hon JOHN HALDEN: Just cast it out there, Mr Tomlinson, and hopefully we will catch
something. I do not want to go over what Hon Kim Chance has said except to say there
can and will be bad contracts. I use the Minister's example about the productive and
non-productive worker and how the Government can actually encourage the non-
productive worker by way of this amendment to continue to be non-productive. I think
chat is the example the Minister was using, but I do not want to misquote him. This
amendment provides the opportunity for incentive. If there were individual workplace
agreements we would be assessing people on an individual basis. If somebody was not
as productive as others, to be kind, under this mechanism presumably he would not
receive any increase. The productive worker would receive an increase. if we do not
have that mechanism within this Bill, what we have is exactly the example the Minister
provided us with, and there may well not he a mechanism to distinguish between the
productive and the not so productive worker. This supports the Minister's argument as to
why there is the need to encourage people to become more productive and to reward
them. If we do not have this provision -

Hon Peter Foss: You can put it in. There is nothing to say you cannot.
Hon JOHN HALDEN: Productivity is a key to survival, whichever industry we look at.
By including this people will be forced to look at the issue of productivity and put on
notice that it will be assessed on whatever basis is agreed to. whether annually,
biennially, six monthly or whatever.
Hon Peter Foss: Why do you think the Federal Government took it out of its legislation,
remembering it is a Labor Government?
Hon JOHN HALDEN: I have no idea. This will probably appear in tomorrow's The
West Australian, but there are the odd things on which I do not agree with the Federal
Industrial Relations Minister at the moment.
Hon Peter Foss: That is one thing I can agree with you on.
Hon JOHN HALDEN: What we propose will get away from the scenario the Minister
painted. What the Minister proposes does not guarantee getting away from chat scenario.
We propose a mechanism which sets it in there in concrete in everyone's mind.
Hon Peter Foss: Concrete is exactly what it is in.
Hon JOHN HALDEN: I do not know what "concrete" means to the Minister, but
whatever it means -

Hon Peter Foss: Something pretty rigid.
Hon N.D. Griffiths: It is a solid point of view.
Hon Peter Foss: Rigid.
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Hon JOHN HALDEN: It is not rigidity. We have said that there must be a process
agreed upon by the parties to look at whatever it happens to be. It is about increasing
people's productivity. Based on the open endedness of this, I do not see how the
Minister could object to it. The Minister obviously will object to it.
Hon TOM STEPHENS: I was not going to speak to this clause until I heard Hon John
1-lden speaking about it, and I know he is surprised.
Hon John Halden: It did come as a surprise.
Hon TOM STE?HENS: The reason I am strongly opposed to this legislation has a little
bit to do with thiis Jtbiate on this amendment moved by Hon John Halden and is one of
the reasons I support the amendment. I would have loved an opportunity to think more
about the way t%- amendment could have been improved, because the whole Meason for
this legislation, a~s given by the Minister in the other House and in die wider community,
is that it will increase productivity. This clause and the amendment dealt with here are
about wanting to ensure that the benefit of this productivity is distributed to the worker.
Hon Peter Foss: Did you miss the early part of this debate?
Hon TOM STEPHENS: I hope I did not.
Hon Peter Foss: I suspect you did.
Hon TOM STEPHENS: I may have. I regret that as a member I have not had the
opportunity to research this issue. I would love to have had the time and staff to research
what has gone on in other nations which have moved to increase productivity through
workplace agreements.
Hon Peter Foss: Just look at the Commonwealth situation and see why they have taken it
out of certified agreements.
Hon TOM STEPHENS: I would like to know whether there is any empirical evidence
that could i-ustify the claim that this Bill will reduce the productivity that Hon John
Halden wants to see distributed to the work force. I would be inclined to shove a sunset
clause into the Bill with this amendment, that unless there were increased productivity
gains available for redistribution within a certain period of time the Bill would fall over
flat on its face and no longer be operative. I hope the Minister could construct a sunset
clause on the basis of his and the Government's argument that this Bill will produce
productivity gains. Hon John Halden's amendment deals only with the question of what
will be done with those productivity gains. I know the Minister is very good at quickly
penning amendments, so maybe he will pen an amendment to suit my needs. I
mentioned to the Clerk that I would have loved to have sufficient staff and time to come
forward with the empirical evidence to justify why we should be supporting this Bill on
the basis of the claims made for it. In the absence of being able to convince myself there
is empirical evidence available, I would love now to shove in a sunset clause which says
that unless this legislation produces those productivity gains that can be distributed by
way of this amendment, the Bill should fall over.

Hon N.D. GRIFFITHS: The Minister opposes the amendment not for the measons he has
given but because the Government is not concerned about productivity but about
imposing on the work force of Western Australia an unequal bargaining regime with a
view to lowering the wages, salaries and conditions of workers. That is why this Minister
is not interested in setting up a productivity regime. My colleagues were too kind with
their comments.
Hon T.G. BUTLER: What the Minister overlooks in most of his arguments in defence of
the Workplace Agreements Bill is that these agreements can run for up to five years; they
can be agreements that people sign in 1993 that will expire in 1998. Theme should be a
mechanism in those agreements that ensures there are some benefits to flow from the
increased productivity that we are told will accrue from this legislation, although it has
not been explained to us how it will happen. There is a need for this sort of proposal in
the Workplace Agreements Bill because it sets out the need for provisions for measuring
and distributing any improvements in productivity to the employee or employees. I
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listened to the Minister speak about the possibility of any productivity gains that would
accrue being distributed inequitably between the good producer and the bad producer I
do not accept that proposition because anybody who is not pulling his weight and is not
matching productivity gains with other people would not be around very long. As a
consequence, the people who will really suffer because of the Minister's intransigence
are those who are prepared to make the necessary productivity gains to ensure a
successful enterprise. The Minister refuses to recognise the fact that these could be long
term agreements. Unless some mechanism is in place to ensure an equitable distribution
of productivity gains, this legislation turns from bad to horrible.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Butler Hon Graham Edwards Hon Mark Nevill
Hon Kim Chance Hon N.D. Griffit Hon Sam Piantadosi
Hon L.A. Cowdell Hon John 1-aiden Hon Tom Stephens
H-on Cheryl Davenport Hon AJ.G. Macliernan Hon Bob Thomas (Teller)

Noes (15)
Hon George Cash Hon P.R. Lightfoot Hon R.G. Pike
Hon M.i. Criddle Hon Pit. Lockyer Hon B.M. Scott
Hon Max Evans Hon Murray Montgomery Hon W.N. Stretch
Hon Pecer Foss Hon N.F. Moore Hon Derrick Tomlinson
Hon Barry House Hon M.D. Nixon Hon Muriel Patterson (Teller)

pairs

Hon Tom Helm Hon BJ. Chariton
Hon Doug Wcnn Hon B.K. Donaldson

New clause thus negatived.
Hon N.D. GRIFFITHS: 1 move -

Page 12, after line 14 - To insent the following new clause to stand as clause
19A -

Productivity
19A. A workplace agreement is not to be registered as a workplace
agreement unless it sets out provisions for measuring and distributing any
improvements in the productivity of the employee or employees to whom
the workplace agreement applies to the employer and the employees.

The purpose of the amendment is to enable workplace agreements which deal with
productivity - the Opposition believes they should deal with productivity - to have that
productivity divided appropriately between an employer and an employee. It may be
argued that this proposed new clause 19A is similar to the previous proposed new clause
19A, but there exists the material difference which I have pointed out.
The CHAIRMAN: Order! The amendment is substantially the same as the amendment
which has just been rejected by the Committee; therefore, I cannot accept the
amendment.
New clause 20A -
Hon T.G. BUTLER: I move -

Page 13, after line 8 - To insent the following new clause to stand as clause 20A -
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Approved arbitrators
20A. The Commissioner shall compile and maintain a register of not less
than 25 persons each of whom must -

(a) be available to conduct arbitrations under a workplace
agreement; and

(b) be approved by the persons named in section 50 of the
Industrial Relations Act 1979; or

(c) in the opinion of the Commissioner, be capable of properly
and impartially conducting arbitrations under workplace
agreements.

The persons named in section 50 of the Industrial Relations Act are representatives of the
Trades and Labor Council, the Chamber of Commerce and Industry, the Mining Ins tirute
and a representative of the Minister. In the opinion of the commissioner those people
must be capable of properly and impartially conducting arbitration under the workplace
agreements legislation.
This amendment is vital if the Bill, as it pertains to arbitration, is to be sensible, This Bill
provides for a maximum life of five years for workplace agreements. I used this as an
example in the debate on the previous clause, but the focal point of the legislation is the
term for which workplace agreements can be extended. This Bill provides a shaky
mechanism to deal with disputes that may arise during the term of an agreement. It
provides for a dispute settlement procedure, but seeks to refer issues such as unfair
dismissal to the Industrial Magistrate's Court.
New clause 20A gives some sensibility to the appointment of arbitrators which is
something the Bill seriously lacks. The new clause provides for a wide representative
group to approve the nominated 25 people to act as arbitrators. It is important that the
people who are appointed as arbitrators be capable of currying out proper and impartial
arbitration. The Bill does not provide for the proper handling of disputes in view of the
maximum term of a workplace agreement.
The new clause provides that the Commissioner of Workplace Agreements must
maintain a list of not less than 25 names of people approved by the parties I have already
mentioned. It will establish a properly con stituted panel of arbitrators. The panel should
comprise a large number of people given that there will be a number of individual and
collective workplace agreement disputes. This will provide for a panel to be put in place
quickly to deal with disputes which occur on the worksite and it can give protection to
both parties.
The legislation does not provide for an impartial arbitrator. I have read the Bill very
carefully and the commissioner has the power to call people and documents before him
and to investigate a dispute, but I cannot recall a provision which provides for him to act
as a conciliator or arbitrator, If I am wrong, I will apologise. The Bill clearly spells out
that the Commissioner of Workplace Agreements cannot arbitrate or conciliate. As a
consequence, the success of my amendment is vital if this legislation is to provide equal
standing for employers and employees in the question of arbitration. It provides for a
person who is unfairly dismissed to take his case to the Industrial Magistrate's Court,
which is a court of summary jurisdiction and is subject to the laws of natural justice. Any
worker wanting to seek retribution for an unfair dismissal would have to take a solicitor
with him to court. The cheapest solicitor would cost in the vicinity of $130 an hour.
Hon I.A. Cowdell: Not Mr Foss.
Hon T.G. BUTLER: Certainly not Mr Foss.
A worker could not hope to recover these costs through an action in the Industrial
Magistrate's Court if he won the case. It is something I do not disagree with.
Hon Peter Foss: Your party moved an amendment to make that the case throughout the
court system.
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Hon T.G. BUTLER: I am not arguing against the question of not having the ability to
claim costs. In this situation an employee would be unable to defend himself because of
a lack of understanding of the relevant section of the law. He would be forced to take a
solicitor with him and if he won his case he would not be able to claim costs. I ai trying
to make the point that: there must be a much cheaper and easier way of making the
process of arbitration more readily available ro the work force.
The new clause is self-explanatory and it seeks to ensure a fair go across the board for
everyone. It allows for the chokce of approved arbitrator to be made by a wide range of
ideologies and philosophies, and ensures each and every one of the people approved is
capable of conducting proper and impartial arbitration. As a result, I commend the
amendment to the Committee.
Hon PETER FOSS: This is another of the French bureaucratic measures, and 1 am
surprised Hon John Cowdell has not moved the amendment. The suggestion contains a
number of imnpracticalities. The first is that it be 25 persons. Why 25?
Hon N.D. Griffiths: Why not?
Hen PETER FOSS: Why not none? The problem is that such a list is likely to reduce
the choice available to people. They will think this is the list from which they must
choose, and that would be undesirable. Secondly, it supposes that 25 people will come
forward and be found acceptable. I do not know that people are quite as willing to put
themselves on a list as they are to undertake a job. I am sure that one could find a person
prepared to arbitrate a particular case, but it might be difficult to find people prepared to
go on a list just in case they were needed, without their knowing which case they must
arbitrate. The proposed clause does not deal with that situation. Thirdly, the people who
approve this list are from the old club again, and the Government has made it clear that it
does not want this legislation handled by the old club, as proposed in paragraph (b).
The final paragraph requires the commissioner not merely to register people but to form
an opinion before registration as to the capacity of the individual. I have no problem
with people forming opinions about other people's capacity, but I do not think they
should do that as a public function. Generally speaking, this is a somewhat impractical
and ridiculous amendment.
The interesting point is that if the Opposition is interested in a club type environment, the
industrial relations commissioners can be arbitrators. There is already a list of people
who can be used.
Hon T.G. Butler: They could be included in the 25.
Hon PETER FOSS: There are already eight of them, so why not have a list of eight
people?
Hon T.G. Butler: Add another 17.
Hon PETER FOSS: Why not have just eight?
Hon N.D. Griffiths: We will probably accept that amendment.
Hon PETER FOSS: It is there already. I am glad that we have it fixed up in the Bill.
We already know that the commissioners are capable of properly and impartially
conducting arbitrations because the Government has appointed them to do that job, and
they are available to do it because the Bill says they are.
Hon JOHN HALDEN: One of the problems is that although they are commissioners of
the Industrial Relations Commission, they could also be the employer's brother, brother-
in-law, father or whatever.
Hon Peter Foss: If they are partial, they cannot be arbitrators. The situation must
conform to the provisions of the Commercial Arbitration Act regarding misconduct.
Hon JOHN HALDEN: The Opposition would like that impartiality to be quite clear.
Hon Peter Foss: It is already quite clear in the section of the Commercial Arbitration Act
that I read to Hon Alannah MacTieman.
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Hon JOHN HALDEN:, There is concern about impartiality. If the list included
25 names, that would make sure people were available in reasonable time to deal with a
matter.
Hon Peter Foss: The proposed amendment does not stop other people from arbitrating; it
is just a list.

Hon JOH-N HALDEN: The amendment states that the persons must in the opinion of the
commissioner be capable of properly and impartially conducting arbitrations under
workplace agreements. That part is crucial to this amendment.
Hon Peter Foss: Are you saying that the industrial relations commissioners are not
impartial?
Hon JOHN HALDEN: No, I am not. The Minister is putting words in my-mouth. We
want to be sure there is nor a problem. The point is to provide a mechanism to ensure
chat it works in a reasonable way. It is essential that these people be capable of properly
and impartially conducting arbitrations.
Hon TOM STEPHENS: Despite the Minister's assurances, I can recall him arguing the
case for spelling out in legislation the complete details rather than relying on subordinate
legislation.
Ron Peter Foss: I do not thnk I said that; I would generally go the other way.
Hon TOM STEPHENS: I would like this Bill to have within it specific and clear
protection for people coming under the ambit of these workplace agreements.
Hon Peter Foss: The proposed amendment just provides for a list. It is not necessary to
do anything with the list.
Hon TOM STEPHENS: It might be, but the Bill should spell out plainly that we will not
tolerate the appointment of biased or partial people.
Hon JOHN HALDEN: I thank the Minister for his reference. The Commercial
Arbitration Act refers to misconduct, which includes corruption, fraud, partiality, bias
and the breach of the rules of natural justice.
The reason we want this matter to be approved by the club - to use the Minister's words -
is that we want people appointed with expertise in industrial relations, the law or related
matters.
Hon Peter Foss: It could be the commission.
Hon JOHN HALDEN: It could be a solicitor, not in the club; it could be a range of
people. It Could be trade union officials, so long as they are not involved in any
agreement. There is no point appointing, say, a civil engineer to arbitrate an industrial
relations matter. That is the reason for paragraph (b). It is not to protect the club, as the
Minister puts it. It is to ensure the appointment of a reasonably qualified and efficient
person, with the ultimate goal being appropriate and swift decisions. That is the reason
for paragraph (b), not the preservation of the club.
Hon J.A. COWDELL: I had not intended to comment on the amendment, but I was stung
by the virulence of the Minister's attack on the French bureaucracy, which endangers our
relations with the European Community, not to mention his grave reflections on the club,
which of course must be the Weld Club!
I support the need for approved and impartial arbiters, something to set our standards
above that of brother and brother-in-law arbiters or the mayors of the Cities of Perth or
Wanneroo, and to set a standard for arbitration. I found the Minister compelling in his
excellent suppbrt for the expertise of the industrial relations commissioners. I could feel
that he was weakening and coming to our point of view in respect of approved and
impartial arbiters. Therefore, I record, in response to the Minister's comment, my
support for the amendment.
Hon JOH-N HALDEN: I do not insist that the Minister answer. I would not be that
provocative. I seek his reassurance about my earlier comments regarding the
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appropriateness of people to hear mactens. Thai is the meason for our amendment. If we
are to have people dealing with industrial relations matters they should not be industrial
chemists or valuers or the like. They should be trained in the appropriate area.
Hon Peter Foss: That is job-ism.
Hon JOHN HALDEN: Itris not. The Minister would hardly employ a social worker to
be a lawyer. I encourage the Minister to the point of view that there is some legitimacy
to the point that people should be skilled within a reasonable area. Someone should
make a decision as to who would be an appropriate person to consider industrial matters.
It is absolutely ludicrous that we could have considering industrial matters an arbiter who
was appropriately appointed to consider matters to do with commercial arbitration in the
retail industry. To have a list of people approved as being competent within reasonable
bounds - not to be so nmiow as to be just industrial relations commissioners - is a
reasonable proposition. It would improve the effectiveness of the legislation. It is not
ideology; it is not revolutionary. The amendment will support the legislation; nothing
else. It is nothing sinister, it is good law and good administration.
Hon T.G. BUTLER: I have no objection to the group of people referred to by the
Minister as the old club. The old club has been fairly effective over the years in coming
to grips with the complexities of the industrial relations system in this State and
throughout Australia. With this legislation, the Minister is attempting to remove the
benefits gained by people over the years.
Hon Peter Foss: The commissioners can be the arbiters.
Hon T.G. BUTLER: With this Bill, the Minister is trying to prevent any involvement by
the people who might be referred to as members of the old club. The Minister wants a
situation where employees and employers move away from the old club situation to work
out an agreement between themselves. That would be an ideal situation if we lived in an
ideal world. Unfortunately we do not. Consequently, the legislation contains some of
the pitfalls that we are trying to prevent with this amendment. To argue on the basis of
25 persons on the register begs the question, why not eight or 12? One could suggest
other numbers, but if we have a large batch of individual work contracts or collective
workplace agreements we will need a wide range of people prepared and able to handle a
dispute early in order to resolve the situation.
Hon Peter Foss: Why do you need 25 outside the commission?
Hon T.G. BUTLER: I am not talking about 25 outside the commission. We will include
the commission.
Hon Peter Foss: They are included.
Hon T.G. BUTLER: I will include them. I have no problem with that. They are quite
reputable people who would be able to pass the test of impartiality. We will include
them in the 25. That means that we have narrowed the field and we would have to find
only 17 more. We cannot say, "Why 25; why not eight?" We cannot just pick a number
and double it. The Minister has just let down his argument considerably by indulging in
those sorts of semantics. The amendment is still the best proposition because it gives
assurances that the people appointed will be impartial. I understand what the Minister
says about the Commercial Arbitration Act. I had the opportunity to look quickly at the
definition of misconduct. I thank the Minister for pointing that out to us. Nevertheless, 1
just do not think there can be one arbitrator in that sort of situation to deal with disputes
that are likely to crop up unless the Minister naively does not think there will be any
disputes.

Division
New clause put and a division called for.
Dells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Murray Montgomery): Before the tellers tell, I cast
my vote with the Noes.
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Division resulted as follows.-

Ayes (11)
Hon T.G. Butler Hion Grahamn Edwards Hon Sam Piantadosi
Hon Kim Chance Hon N.D. Grififhs lion Tom Stephens
Hon J.A. Cowdell Hon John Halden Hon Bob Thomas (Teller)
Non Cheryl Davenport Hon Mark Nevill

Noes (15)
Hain George Cash Han P.R. Lightfcoot Hon R.G. Pike
Hon Mi. Cniddle Hon PMH. Lockyer Hon BM. Scott
Mon Max Evans Hon Murray Montgomery Hon WN. Stretch
Hon Peter Foss Hon NPF. Moore Hon Derrick Tomlinson
Hon Barry House Hon M.D. Nixon Hon Muriel Patteson (Teller)

Pairs
lMon Tom Helm Hon B-I. Charilon
Han Doug Wcnn Hon B.K. Donaldson

New clause thus negatived.
Postponed clause 20 put and passed.
New clause 24A -
Hon JOHN HALDEN: I move -

Page 15, after line 10 - To insert the following new clause to stand as clause
24A -

The bargaining process
24A. (1) Where an employer wishes to enter into a workplace agreement
with an employee or employees the employer must set out the proposed
terms of that workplace agreement in writing and provide a copy of that
proposal to each of the employees.
(2) Where the proposed terms of a workplace agreement are varied the

employer must provide a copy or the new proposal to each of the
employees.

(3) No employee may enter into a workplace agreement by signing
under section 19 until the employee has been -

(a) employed by the employer; and
(b) provided with a copy of the workplace agreement

at least 7 days before so signing.
We do not wish to take up a lot of the time of the Committee in regard to this proposed
new clause. However, based on what we are dealing with in clause 24 - that is,
employees to be given copies of the agreement - we want the Government to consider
seriously a series of proposals. They will ensure chat giving a person a copy of the
documents is a legitimate process - they are my words; I do rnot mean to be offensive - in
which the parties will have some time within which to understand what they are doing.
the ability to seek some advice and the ability to know what they are signing.
With this amendment all we are asking is that the employee be provided with a copy of
the proposed workplace agreement before it is signed. We also want to ensure that
employees have a full copy, and not just a part, of any proposed agreement so that they
know exactly what they ame signing and that they be given seven days' notice to consider
any workplace agreement.
I know that the Minister has said that he is not in favour of a cooling off period. He has
claimed that it is unreasonable for employers to engage employees with that period of
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notice. It is unreasonable to ask an employee to sign a workplace agreement before that
person has had adequate time to consider both the agreement and its implications. We
believe it would be unfair for employees to be told that a job was on offer forthwith and
for the employer to provide a long and perhaps complicated and particularly legalistic
document to somebody and say, 'Now, sign it."
If someone said to members in terns of their business dealings, or any dealings, "Here is
something that is quite significant; sign it", would they sign it without reading it? Take,
for example, a mortgage on a house, which ii basically take itror leave it. I know that my
mortgage was take it or leave it but, when I signed it, I at least looked at the fundamentals
of the agreement - the interest rate, whether it was variable, the term - to make sure there
were no mistakes in the bits that were typed into the contract. Most people would do
that.
This clause is more serious than that. Although members have said some harsh words
during the course of this debate, that is because of the nature of this place. However, in
terms of this clause, if the Government were truly serious about an equitable process, it
would not think it unreasonable to allow the amendment to be placed in the Bill for the
reasons that I have suggested.
Hon PETER FOSS: We have been through this argument before when dealing with
clause 29. As far as we are concerned, all these matters are perfectly legitimate matters
to be taken into account by the commissioner. I do not have any basic objection to the
principles which underline what is being said, but 1 object to the intent of trying to fix
everything in stone and saying. "This is how it will be done in every case." I object to the
intent of trying to fix people with all these bureaucratic procedures to go through.
A commissioner will be appointed and he will have an obligation to satisfy himself of a
number of things. If he satisfies himself of those things, the concerns that are raised in
new clauses 24A to 241 are irrelevant. We have already dealt with new clause 24F. To
that extent, when we reach that one, it will not be able to be moved.
I would have preferred to deal with all these clauses together. My objection to each is the
same: It provides for an unnecessary bureaucratic process. The broad principle is there
and it provides an obligation on a public officer to satisfy it. This clause is saying that
the Opposition does not believe that that officer has the capacity to make that decision
and it will now tell him how he will do it and stipulate the procedures that he will carry
out to satisfy himself. Thbat is far too rigid and is inconsistent not only with the attitude
that the Government takes of the Bill but also with the attitude that the Committee has
taken of the Bill to this stage.
Hon JOHN HALDEN: I stress that no one is questioning the integrity of the prospective
commissioner. That is not my purpose. However, I do not believe that the Minister can
place in the hands of the commissioner the ability to be clairvoyant, to decide whether a
person did have reasonable opportunity to consider what he or she was signing. We are
hoping to provide a mechanism under which the commissioner will know full well that
certain matters have been considered, and considered fairly, and that both parties have
had an opportunity to look at them. As to giving people the opportunity of a small
number of days in which to consider a workplace agreement, I do not believe that that is
unreasonable. The commissioner would then know that that is what has happened and, if
it has not happened, he could take a course of action. Without that safeguard, the
commissioner's job is made much more difficult and the employee is being deprived of
some equity in the bargaining process. I know the Minister's position, but I stress that
we are looking for some equity in the bargaining process. We believe that this particular
point is of some value and ought to be considered.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Murray Montgomery): Before the tellers tell, I cast
my vote with the Noes.
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Division resulted as follows -

Ayes (1 1)
Non T.O. Butler lion Graham Edwards Hon Sanm Piantadosi
lHon Kim Chance Hon N.D. Grifi Lbs Non Tom Stephens
Hon J.A Cowdefl Hon John italden Hon Bob Thornas(TelerJ
Hon Cheryl Davenport Hon Mark Nevill

Noes (15)

Hon George Cash Hon Barry House Hon R.G. Pike
Hon M.J. Criddie Hon P.R. Lightfoot Hon B.M. Scott
Hon B.K. Donaldson Hon Murray Montgomery Hon W.N. Stretch
Hon Max Evans Hon N.F. Moore Hon Derrick Tom linson
Hon Peter Foss Hon M.D. Nixon Hon Muriel Patterson (Teller)

Pairs
Hon Torn Helm Hon E.J. Charlton
Hon Doug Wenn Hon P.H. Lockyer

New clause thus negatived.

The CHAIRMAN: New clause 24B is substantially the same as an amendment rejected
by the Committee; therefore 1 cannot accept it.
New Clause 24C -
Hon JOHN HALDEN: I move -

To insert the following new clause to stand as clause 24C -

Foreign language translation
24C. An employer wishing to enter into a workplace agreement with an
employee or employees must -

(a) make available upon request to the employees independent
translations of the proposed terms of the workplace agreement and
of any other written information required by this Act to be given to
the employees in the relevant foreign language of each employee
and, where necessary, independent translators; and

(b) advise each of the employees in a manner they are reasonably
likely to understand that they are entitled under this Act to receive
such assistance in foreign-l angu age translation on request.

I stress again to the Minister the need to give copies of this clause to people. We want to
see a copy of the contract given so that the person involved can understand it. I do not
believe that is overly bureaucratic. Surely a person's understanding of a contract in a
language familiar to him is not an outrageous proposition. The new clause is to achieve
equity, fairness and reasonableness for the people who may be encompassed by
workplace agreements, many of whom could be contract cleaners. I do not wish to be
provocative with this example as may have been the case in the past. Many school
cleaners have ethnic backgrounds.
Hon Sam Piancadosi: Almost 70 per cent.
Hon JOHN HALDEN: No-one would know better than Hon Sam Pianradosi. On that
basis, particularly in the light of an answer given by the Minister for Education to one of
my questions during question time today, those people may be employed in the private
sector or even by the Government.
Hon N.F. Moore: It was sent out in a variety of languages, I might add.
Hon JOHN HALDEN: That is pentinent; it was sent out that way.

Hon Peter Foss: It will be on appropriate occasions. We all agree. Clause 29 deals with
the matter.
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Hon JOHN HALDEN: It gets back to the point I raised with the Minister and the Deputy
Chairman about the commissioner having to be clairvoyant to work out whether each
party to the agreement appears to understand his or her rights under the agreement. The
Minister and I know that the commissioner will not check every workplace agreement to
that degree. It is not practicable.
Hon Peter Foss: That is why we will have delegates.
Hon JOHN HALDEN: There will be only 10 of those and they will not have the time to
do it. A bureaucrat perhaps - a French bureaucrat - having been one myself -
Hon Peter Foss: A French bureaucrat?
Hon JOHN HALDEN: I mn= just a bureaucrat. The Minister knows they will take the
easier path. If things on the piece of paper appear to be correct and it is signed, that will
be the first test. Once the first test has been adhered to, the piece of paper will then go in
the "out" tray and be filed. Unless a specific complaint is made or a problem is brought
about by an inquiry it will not be investigated. The Minister is asking for the
commissioner to be clairvoyant. All the Opposition is seeking is that if the party requests
that it be translated that should be done. If somebody does not do it the commissioner
can act on that. This new clause is not unreasonable. The Bill puts on the
commissioner's office an unrealistic expectation. The Minister must explain what is a
French bureaucrat at some stage!
Hon Peter Foss: Hon John Cowdell will tell you about it; he just defended it.
Hon JOHN HALDEN: This group of people is vulnerable. The Minister for Education
did not provide his instruction today in a series of translations nor -

Hon N.F. Moore: I did not provide any instructions to anybody.
Hon JOHN HALDEN: The Minister should not be sensitive.
Hon N.F. Moore: I am sensitive to your nonsense.
Hon JOHN HALDEN: We know what is on the liver tonight! The other side to that was
that the union responded likewise with a series of translations so that people could
understand what was happening. There are similarities here. They will have to make a
decision in 48 hours; people will have to make a decision on the spot for five years. As it
is not unreasonable for the Minister for Education and the union to provide a translated
version, it is not unreasonable for workers to be provided with an opportunity to have
their workplace agreement translated if that is what they want. In terms of all the issues
of choice, opportunity, the meeting of minds and God knows what else we have
discussed, to provide this safety net is not unreasonable and I do not think it adds to the
list of requirements for a French bureaucracy.
Hon SAM PIANTADOSI: I could offer an alternative to the Telephone Interpreter
Service to the Minister. All interpreters in the Telephone Interpreter Service are qualified
by the National Institute of Translators and Interpreters. Interpreters are always available
from TIS. However, NITI could be inserted in place of TIS because it qualifies and
registers all interpreters. The reason I put forward the Telephone Interpreter Service is
that someone is always available at short notice to assist an employer or an employee
who needs that service.
Hon CHERYL DAVENPORT: Last week I referred to a press release on complaints in
Victoria to the Equal Opportunity Commission. One of the major complaints was from
people from a non-English speaking background who cannot understand the requirements
of the legislation introduced in that State, although I know it is different from this
legislation. The Minister might do well to request information from the Victorian
experience because the amendment proposed by Hon John Halden will, to all intents and
purposes, serve to ensure that minimal complaints are lodged with the Equal Opportunity
Commission in this State, when this legislation becomes law.
Hon N.D. GRIFFITHS: This clause proposes that employees are given the opportunity to
enter into a contract with knowledge of what they are agreeing to. The Minister may
1371l-2
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suggest that if these sorts of things are not afforded to an employee in the circumstances
to which Hon Sam Piancadosi referred, there will not be the necessary meeting of the
minds. However, the real purpose behind this constructive amendment is to try to make
what the Opposition sees as a very abhorrent piece of legislation work better, and civilise
in a sense the processes of people entering into workplace agreements. If the clause is
passed by the Committee, it will give a strong indication to the community of the
standard of behaviour that the Parliament of Western Australia thinks people should
engage in when they enter into workplace agreements.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11)
Hon T.G. Butler Han Graham Edwards Hon Sam Piantadosi
Hon Kim Chance Hon N.D. Griffiths Hion Tomn Stephens
Hon J.A. Cowdell Hon John Halden Hon Bob Thomas (Teller)
Hon Cheryl Davenport Han Mark Nevill

Noes (15)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon MJ. Criddle Hon P.R. Lightfoot Hon B.M. Scott
Hon B.K. Donaldson Hon Murray Montgomery Han W.N. Stretch
Hon Max Evans Hon N.F. Moore Han Derrick Tomlinson
Hon Peter Foss Hon M.D. Nixon Hain Muriel Patterson (Teller)

Pairs
Hon Tom Helm Hon E.J. Charlton
Hon Doug Wcnn Hon P.H. Lockyer

New clause thus negatived.
New clause 24D -
Hon JOHN HALDEN: I move -

Page 15, after line 10 - To insert the following new clause to stand as clause
24D -

Entitlement to time to consider
24D. (I) Where an employer or an employee wish to enter into a
workplace agreement the other prospective parties are entitled to
reasonable time to consider the proposed terms of that workplace
agreement.

(2) The employer must advise each of the employees of their entitlement
under this section in a manner they are reasonably likely to understand.

Hon Peter Foss: Proposed new clause 24D(2) has already been dealt with.
Hon JOHN HALDEN: I seek leave to withdraw proposed new clause 24D(2).
[Leave granted.]
Hon JOHN HALDEN: This amendment is in line with the Opposition's desire to put into
this signing of workplace agreements arrangement a package of what we perceive as
reasonable conditions that have to be satisfied. It is unrealistic to hand someone a
document and say, "if you do not sign it, you do not get the job." IHow can the Minister
say it is unreasonable for people to be given time to consider this contract when it is not
unreasonable for people to be given time to consider a mortgage document, a hire
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purchase agreement, a lease, a loan document, a partnership agreement or an agreement
to become a limited liability company? I cannot see that this amendment provides any
difficulty, and to not suppont this amendment cannot be described as anything but mean.
Hon N.D. GRIFFITHS: The Opposition is seeking to civilise what is otherwise a very
barbarous Bill. I miust the Government will support this reasonable measure; if it does
not, the people of Western Australia will once again be reminded of the lack of bona
fides on the part of the Government. This Bill is not about improving things for Western
Australians but rather about exploiting them.'
Hon PETER FOSS: I reiterate my preliminary remarks and will not have words put in
my mouth that say otherwise.

Division

New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11)
Hon T.G. Butler Hon Graham Edwards Han Sam Pisnuadosi
Hon Kim Chance Hon N.D. Griffiths Han Tom Stephens
Hon LA. Cowdell Hon Jothn Maiden Hon Bob Thomas (Teller)
Hon Cheryl Davenport Hon Mark Neviil

Noes (15)
Hon George Cash Hon Barry House Hon R.CI. Pike
Hon Mi. Criddle Hon P.R. Lightfoot Hon B.M. Scott
Hon B.K. Donaldson Hon Murmy Montgomery Hon W.Nt Streth
Hon Max Evans Hon N.F. Moore Hon Derrick Tomlinson
Hon Peter Foss Hon M.D. Nixon Hon Muriel Patterson (Teller)

Pairs
Hon Tom Helm Hon BJ. Charlton
Hon Doug Weno Hon P.H. Lockyer

New clause thus negatived.

New clause 24E -

Hon JOHN HALDEN: I move -

Page 15, after line 10 - To insert the following new clause to stand as clause 24E -

Entitlement to advice
24E. (1) Where an employer wishes to enter into a workplace agreement with an
employee or employees each employee is entitled to discuss and seek advice on
the proposed terms of the workplace agreement and any accompanying
documentation from whomsoever the employee wishes without any restriction
whatsoever.

(2) The employer must advise each of the employees of their entitlement under
this section in a manner they are reasonably likely to understand.

The CHAIRMAN: I must disallow paragraph (2) of that amendment because the
provisions in regard to "reasonably likely to understand" have been canvassed
extensively throughout the debate.
H-on JOHN HALDEN: This amendment is self-explanatory. It is purely and simply an
entitlement to discuss and seek advice regarding the proper terms of a workplace
agreement and any accompanying documents. This can be gained from whomever the
person wishes without any restriction. I do not believe I am going to win on many
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amendments - the Leader of the Opposition is wondering whether I will win any - but this
amendment, like the provision stipulating that employees will be given copies of
agreements, is a reasonable request by the Opposition. Although nothing would surprise
me, I will be disappointed if the right to seek advice is rejected. The entitlement to
advice is a standard request and it has no political or bureaucratic implications; it will
mean no more than people understanding what they are doing with more clarity.
Hon N.D. GRIFFITHS: This amendment seeks to provide signposts to the community.
and is a civilising measure. I do not share Hon John Halden's optimism as I have
observed the Government benches during the course of debate, and they have been
unreceptive. However, I trust that Hon John Halden will not be disappointed.
Hon PETER FOSS: This is a totally unnecessary clause. New clause 24E(I) is moved
because 24E(2) is not allowed under standing orders. Subclause (1) is patently already
the situation, as of course people can seek advice. It is unnecessary to pass a law
indicating that people can seek advice. Hon John Halden then wants employers to advise
employees of this entitlement. The two subciauses should have been drafted in one
clause, and the whole lot then struck out!
Hon JOHN HALDEN: The Minister is ever optimistic regarding this issue and a number
of others. Where in the legislation does it say that people have an entitlement to seek
advice?
Hon Peter Foss: You will want the employee to be entitled to breathe and for the
employer to advise the employee of that entitlement!
Several members inteijected.
Hon JOHN HALDEN: Here is paper and pen! Seriously, the Minister says this proposed
new clause is unnecessary, but I disagree.
Hon Peter Foss: They can take their pulse, stand on their heads and then go home!
Hon JOHN HALDEN: We want people to be -

Hon Peter Foss: Advised of their right to advice!
Hon JOHN HALDEN: Whatever pleases the Minister will please me, undoubtedly. The
Minister should consider that the panties have an entitlement to advice.
Hon Peter Foss: Of course they do.
Hon JOHN HALDEN: They do not. Will the Minister show me where in the Bill it says
that people have the right to advice?
Hon Peter Foss: Show me where it says that they don't.
Hon JOHN HALDEN: The amendment will stipulate that they do; I would like that to be
clear as it will provide me and other people with a great deal of comfort. The fact that
the Minister simply says that the right exists will not be translated that way by employers
in the community.
Hon Peter Foss: The member wanted proposed new clause 24E(2) within the Bill, but he
cannot have it. The point has already been raised.
Hon JOHN HALDEN: I am happy to accept the Chairman's ruling. If the right to advice
is not written into the legislation, people - as the Minister for Labour Relations said on
Monday was already happening - will exploit this Bill. The Minister said that even
before this Bill comes into effect, people are trying to exploit minimum conditions of
employment. The request for this amendment is not outrageous. The Minister for
Labour Relations has highlighted in his page 4 coverage in The West Australian that the
problems already exist in the community with this legislation, as I predicted. The
Minister said that he would enforce the law so that people would be punished, and rightly
so. Nevertheless, the requirement contained in this new clause is not horrendous by any
means.
Hon SAM PIANTADOSI: I am a little disturbed by the Minister's response to Hon John
Halden's comments, and the Minister's stance regarding nan-English speaking people.
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The Minister must pay attention to what Hon Cheryl Davenport said regarding the
Victorian information; that is, that most of the clarification and assistance sought in that
State resulted from a lack of understanding regarding what was entailed. Therefore,
people should be able to seek advice without restriction. The Minister's decision will
affect the ability of not only people from non-English speaking backgrounds, but all
people, to seek advice before entering a workplace agreement. In that case, people will
not be fully satisfied that the agreement, which will be binding for some time, is one to
which they can safely agree.
What are the possibilities of misunderstanding agreements? This could be grounds for
dispute to be taken to an arbitrator or the commissioner. If the finding were in the
employee's favour, some action could be taken. Another alternative would be the
Supreme Court. and that would involve massive costs. Why not eliminate the
bureaucracy about which the Minister often speaks by ensuring that problems in the
workplace will be eliminated before they reach that stage; namely, by allowing people to
seek advice to ensure that such disputes do not arise? If this mechanism were agreed to.
such protection would be provided. We have heard a lot of rhetoric about fair play, but
the Minister has displayed none. The Minister should show some fair play and allow the
entitlement to advice clause to be entered into the Bill. In that case, at least people can
be seen to be given a fair go.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (32)
Hon TOG. Butler Hon N.D. Griffiths Hon Tom Stephens
Hon Kim Chance Hon John Halden Hon Bob Thomas
Hon J.A. Cowdeli Hon Mark Nevill (Teller)
Hon Cheryl Davenport Hon Sam Pianiadosi
Hon Graham Edwards Hon J.A. Scout

Noes (15)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon MiJ. Criddle Hon P.R. Lightfoot Hon B.M. Scott
Hon B.K. Donaldson Hon Murray Montgomery Hon W.N. Stretch
Hon Max Evans Hon NPF. Moore Hon Derrick Tomlinson
Hon Peter Foss Hon M.D. Nixon Hon Muriel Palleson (eller)

Pairs
Hon Torn Helm Hon EJ. Chariton
Hon Doug Wenn Hon P.H. Lockyer

New clause thus negatived.
New clause 24F -

Hon JOHN HALDEN: I move -
Page 15, after line 10 - To insert the following new clause to stand as clause 24F -

Considered consent to registration
24F. (1) Any written consent to the lodging of a workplace agreement for
registration under section 29(1) or 30 must be contained in a separate
document to the workplace agreement to which it relates.

(2) No employee may sign a written consent to the lodging of a
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workplace agreement for registration under section 29(1) or 30 sooner
than 7 days after signing that workplace agreement.

Hon PETER FOSS: This has been dealt with under clause 28.
The CHAIRMAN: As the Minister points out, clause 28 deals with lodgment and the
Committee has already agreed to clause 28. Therefore, proposed new clause 24F negates
the intent of the legislation as already agreed to; therefore, I must disallow it. Proposed
new clauses 240, 2411 and 241 are also out of order because they refer to clauses which
have already been defeated. I must rule them out order.

Sitting suspended fron 10.24 to 10.40pin
New clause 32A -
Hon J.A. COWDEJI: I move -

Page 20, after line 18 - To insert the following new clause to stand as clause
32A -

Position where registered workplace agreement is found to be
unconscionable
32A. (1) Where an agreement registered by the Commissioner under
section 30 is found by the Industrial Magistrate's Court to be
unconscionable the disadvantaged party may, subject to subsection (2),
recover from the other under section 50 any amount which, if the
agreement had not taken effect, he or she -
(a) would have been entitled to receive; or
(b) would not have been required to pay,
as the case may be, in respect of the period between the day when the
agreement took effect and the day on which the agreement was found to
be unconscionable.
(2) The entitlement of an employee is to be determined for the
purposes of subsection (1) as if any relevant award provision applied to
the employer during the period referred to in that subsection.
(3) The circumstances in which the Industrial Magistrate's Court may
find a workplace agreement to be unconscionable include circumstances
where -

(a) one party was under some disability in dealing with the stronger
party so that there was no reasonable degree of equality between
them;

(b) the disability was sufficiently evident to the stronger party to make
it unconscionable for the stronger party to have procured or
accepted the consent of the weaker party to the workplace
agreement in the circumstances; and

(c) t stronger party cannot show that the transaction was fair, just
and reasonable.

This relates to the position where a registered workplace agreement is found to be
unconscionable. I thought this would be the second unconscionable clause under that
formal name as opposed to other clauses that may be viewed as unconscionable by
individual members. New clause 32A is important and in a sense stands independent of
new clause 29A, because new clause 29A seeks to have the Commissioner of Workplace
Agreements look at an agreement with respect to whether it is unconscionable and then
determine whether or not it can be registered. That is not likely to be the most effective
of checks, and probably it is more likely that new clause 32A is better placed to pick up
something of an unconscionable nature, such as a case when it goes to the Industrial
Magistrate's Court where there is an attempt to enforce judgment. This new clause if
passed would give employees the same compensation as if the workplace agreement had
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never been registered, as under new clause 29A. That is, the employees would be
retrospectively entitled to what they should have been entitled to were the contract or
agreement not registered. The Opposition is recording its commitment to the clause. I
refer members to subclause (3) paragraphs (a), (b) and (c). I understand that the
unconscionable concept will bolster the common law protection that deals with the
unconscionable. I do not know that this concept of contract law applies equally to
workplace agreements and/or contracts in its common law form. It seems that this new
clause would have the effect of providing- additional protection - a protection that is
recognised in contract and common law. I would be interested in the Minister's view of
the clause before I comment further.
Hon TOM STEPHENS: I support this new clause, not only because of its inherent
strengths, but also because I have ascertained through the process of debate this evening
that, were this clause defeated, another clause I would like to see included in the Bill
would be likely to fall with it. Therefore, I would not have the opportunity subsequently
of arguing the strengths of that clause were I not to provide now the reasons this clause
should be agreed to by the Committee not only for its own strengths, but also because its
inclusion in the Bill would allow for consideration subsequently of new clause 29A,
which has great strengths as well. 1 am conscious that the notion of an unconscionable
contract or agreement would have many members of the Chamber scurrying to the
Statutes to find out where this phraseology has previously been utilised and how it came
to parlance in Western Australian Statutes, and now is proposed for inclusion in this Bill.
The first use I could find for it in this State's Statutes was the Hire-Purchase Act. Section
24 of that Act refers to transactions and states -

In any proceedings under this Act or arising out of a hire-purchase agreement or
instituted pursuant to subsection (4) where it appears to the court that the
transaction is harsh and unconscionable (by meason of a provision for terms
charges or other charges that are, in the circumstances of the case, excessive or by
reason of any ohrpvionof whatever kind) ...

Ten years later the Property Law Act included similar phraseology in section 92(3) which
referred to unconscionable bargains. It states -

This section does not affect the jurisdiction of the court to set aside or modify
unconscionable bargains.

Hon Peter Foss: Was that an amendment?
Hon TOM STEPHENS: It does not indicate that it was an amendment.
Hon Peter Foss: What was that subsection dealing with?
Hon TOM STEPHENS: It deals with acquisitions of reversions at an under value. The
Companies (Co-operative) Act also contains a reference to this. It deals with the amount
of remuneration of any director and provides the opportunity for a court, on the appeal of
a shareholder, to find that the amount is unconscionable. There is nothing exciting about
that reference, but I am leading up to a pertinent conclusion. Section 145 of the Credit
Act states that a contract or mortgage is unjust if it is unconscionable, harsh, or
oppressive and then it outlines what can lead to the reopening of the contract.
Section 11(3) of the Fair Trading Act states -

A supplier shall not be taken for the purposes of this section to engage in
unconscionable conduct in connection with the supply or possible supply of goods
or services to a consumer only because the Supplier institutes legal proceedings in
relation to that supply or possible supply or refers a dispute or claim in relation to
that supply or possible supply to arbitration.

The interesting Act is the Home Building Contracts Act which I am sure members
remember. There are many features of this debate which remind me of the debate on that
legislation.
Hon Peter Foss: It was a dreadful Bill.
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Hon John Halden: flat is what we think about this Bill.
Hon TOM STEPHENS: On that occasion I was a Government member sitting behind the
capable Government proponent of legislation, in that case Hon John Halden, as he
soldiered on in the face of insults fmom members on the other side of the Chamber.
Section 15(1) of that legislation states -

That a builder must not -

(a) in connection with the formation or execution of a contract, or the
circumstances in which it is entered into, engage in conduct that is
unconscionable, harsh or oppressive; or

(b) enter into a contract that contains any provision that is unconscionable,
harsh or oppressive.

When that section was debated in this Chamber Hon Peter Foss made the following
contribution, which I am sure members will recall. To jog the memories of members I
advise them that Hon Peter Foss said -

The proposed disputes committee will be entitled only to decide whether a
contract is harsh or unconscionable. Surely it would be more practical if a person
could go to the disputes committee and say, "Here is the contract that I want to
use. Tell me, before we all commit ourselves to this expense, whether it is harsh
or unconscionable, or whether you think it is all right."

Hon Peter Foss: Definitely, I hate this subject of unconscionable.
Hon TOM STEPHENS: To continue -

If the contract were acceptable, it could get the okay from the disputes committee,
and the person concerned would know that the contract met all the requirements
of the Act and that he would have no problems using that contract.

Hon Peter Foss: It does not mean I approve of having it.
Hon TOM STEPHENS: I do not think the member's contribution at that time is of any
embarrassment to him.
Hon Peter Foss: It is not. I do not believe in having that there. My objection was the
concept of having someone come along after you had decided the unconscionability and I
still have that objection.
Hon TOM STEPHENS: The Minister should listen to what he said. As I said, I do not
think it is a source of great embarrassment to him, but it helps members on this side of
the Chamber to construct a case for why this clause is usefully included in this Bill. The
Minister has not been persuaded by members on this side of the Chamber during the
process of this debate and perhaps he should listen to what he said during the debate on
the home building contracts legislation.
Hon Peter Foss: I intend to be totally consistent. I did not believe we should have an
unconscionable provision in that legislation and I do not believe we should have one in
this legislation.
Hon TOM STEPHENS: Regardless of what the Minister believes, this is what he said.
Hon Peter Foss: We should not have had that provision in that legislation. If we are
going to have it in this legislation it would be better to have it approved in advance. I
find that unconscionability is a totally unacceptable concept because it is so vague.
Hon TOM STEPHENS: That is interesting, and I will deal with that point. I will take
the opportunity later to quote from another document which will help to support the case
that this new clause should be included in this legislation. To continue with what the
Minister said -

Why force people into dispute when a dispute can be avoided beforehand and
there can be some certainty in commercial negotiations by allowing people to be
in a situation where they will know that they can safely use a particular contract
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because the disputes committee has told them it is okay? This Bill seeks to force
people into dispute. Ir is saying, "We are not going to tell you what is a fair sort
of contract. We will not indicate in advance what the situation is. You will have
to rake the risk. You write the contract, and if the person does not like it, he can
come to rthe disputes committee afterwards and argue that it is unfair and
unconscionable". It would be a far more sensible way of reducing conflict and
argument. If people had the opportunity to go to the disputes committee with the
formal contract and get clarification they would not get into that form of dispute.

Hon PETER FOSS: I am pleased Hon Tom Stephens picked up that point, because that
is exactly my point. I found that provision in the home building contracts legislation
unacceptable. It allows people to launch into an agreement with a vague problem that
someone will look at the bargain afterwards and decide that it was not a fair one. To the
extent that unconscionability presently exists in the law it will obviously apply to this
legislation, although it will have limited application. To specifically write in
.'unconscionable" is wrong. It does not allow for certainty in commercial agreements. It
allows someone to come along afterwards and say he does nor like the way it is done.
Members should remember that we are dealing with facts. Some people think that facts
can be picked up in the same way as picking up a ball. A ball is recognised as a ball, but
a fact is something which is constructed by evidence and found by a tribunal. Therefore,
I have a basic objection to unconscionabiliry. In the case to which the member referred I
suggested that rather than leaving people to the vagaries of an after event determination
of unconscionability they should be able to say, "Here is my agreement; is it in its terms
an unconscionable agreement?" Once it was a form-ed agreement, that was it. It was not
a matter of looking at the various parties but of looking at the agreement. It was found
that if it had been approved, it was approved and the questions of unconscionability and
uncertainty could not be raised. People having entered into a agreement could not say
afterwards that they did not want to enter that agreement but entered into it because of the
uneven bargaining. The only rule should be duress, and that is understood in law. If
there is duress there is no free agreement. If there is free agreement, that is how it should
stand. 1 have no problem whatsoever in fully endorsing my views as to the
unacceptability of a commercial agreement being set aside afterwards, not because it was
wrong or because it was not a contract, but because someone says the facts are such that
it is unconscionable.
I am consistently and totally opposed to that. I was opposed to it then and I am opposed
to it now. We should probably never have let that Act go through. If it were nor for our
generosity, warm-hearrednecss and general willingness to get along with the then
Government, we would not have allowed it to go through. Personally I feel the whole
Bill was a disgraceful effort. One of the things I did not like was the concept of
unconscionabiliry, and I am pleased that the amendment made as a result of my
objections, allowing for the prescription of home building contracts, some of which I
have had the pleasure as Minister for Consumer Affairs to approve, will get around that
problem. Not only did I have a consistent view then and move an amendment then, but
also as Minister I have had the pleasure of carrying it into effect, and as a general rule
allowing people who follow a standard form of contract which has been approved nor to
face the exigencies, vagaries and generally unsatisfactory nature of this concept of
unconscionability.
Hon TOM STEPHENS: It is said that lawyers have the capacity to argue that black is
white and that white is black. The Minister is placing a very kind interpretation on the
process to suit his own purposes in consideration of this amendment. Contained within
the argument the member used in debate at that time was sufficient justification for the
inclusion of this new clause in the B ill, not j ust in wh at the memnber s aid at the time but in
what he did at the time. At the end of the debate about wiconscionabiliry in that
legislation, the member who had the numbers and used them at various times, chose not
to use the numbers to delete a clause similar to that which Hon John Halden moves to
amend.
Hon Peter Foss: I would have loved to delete it.
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Hon TOM STEPHENS: The Minister had plenty of opportunity in 1990.
Hon Peter Foss: All too often we let the legislation go through to let the then
Government have its way, but if I had been making the decisions it would not have gone
through.
The CHAIRMAN: Order! We may be straying from the point of this clause a little.
Hon TOM STEPHENS: I want to construct a case for this clause. Hon John Cowdell
constructed that case well for the Committee, and stated exactly the aspects of
unconscionable contracts that are sometimes spelt out in legislation in an effort to throw
some light on the common law. Some questions asked by Hon John Cowdell are yet to
be answered by the Minister. It is important that they be answered in consideration of
this clause.
I am not a great one for rushing to law books, but I have done some research on this
matter. I refer to the section in The Law of Contracts by Cheshire and Fifoot which deals
with unconscionable contracts and inequality of bargaining power.-

The general common law rule is that the courts will not provide remedies to a
party only upon the ground that the contract concerned may be harsh or
unconscionable or oppressive to that party, in the absence of some element of
remediable impropriety or misconduct in the sonic transaction by the other party
to the contract. The inadequacy of the common law in this connection has been a
matter of comment, but it had, to a certain limited extent, been mitigated by the
exercise of the equitable jurisdiction to grant relief in certain categories of cases
of oppressive transactions . .. , according to considerations which can only with
difficulty be presented in the form of general principles, and also by the special
provisions of certain State statutes,.. .

It gives a couple of examples of State Statutes from the New South Wales jurisdiction.
They ame similar to those to which I referred earlier.
Hon Peter Foss: New South Wales goes considerably further.
Hon TOM STEPHENS: Yes, it does. It was finally done by the Contracts Review Act of
1980 in New South Wales. Interestingly enough, it gives an example from the Industrial
Arbitration Act of 1940 of New South Wales, as amended. That might have been an
amendment in 1967 from a quick look at the footnote. It continues -

However in the latter connection, reference must now be made to the recently
passed, wide-ranging and sweeping NSW statute, the Contracts Review Act 1980,
based on the Peden Report . - . and see also, on the Act ,... This important piece
of legislation empowers this Supreme Court to grant relief in respect of "harsh,
oppressive, unconscionable or unjust contracts", by refusing enforcement,
declarng the contract void or varying it in whole or in part. In doing so it may
have regard to. inter alia. bargaining inequality and the use of unfair tactics.
An interesting approach to the problem of granting relief in the case of
unconscionable contracts was adopted in 1975 by Lord Denning MR, namely that
of "inequality of bargaining power, in the English Court of Appeal decision in
Lloyds Bank Ltd v Bundy ...- The facts of the case involved in essence the
increase of the amount of a guarantee and charge over land given by a farmer -

Someone referred to this case earlier tonight outside the Chamber and it was suggested
that I think about this case. It continues -

- to the appellant bank when persuaded to do so by the assistant bank manager,
and in the absence of the receipt of independent advice on the subject.

That is interesting in the light of the clauses this Committee has just defeated. It
continues -

The Court set aside the guarantee and charge.
Hon Peter Foss: Do you know what happened to all of Lord Denning's cases?
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Hon TOM STEPHENS: The book refers to what the Minister might be suggesting. It
continues -

Lord Denning, after reviewing the relevant law, said...-
Gathering all together, I would suggest that through all these instances
there runs a single thread. They rest on "inequality of bargaining power".
By virtue of it, the English law gives relief to one who, without
independent advice, enters into a contract upon terms which are very
unfair or transfers property for a consideration which is grossly
inadequate, when his bargaining power is grievously impaired by reason
of his own needs or desires, or by his own ignorance or infirmity, coupled
with undue influences or pressures brought to bear on him by or for the
benefit of the other. When I use the word "undue" 1 do not mean to
suggest that the principle depends on proof of any wrongdoing.
These propositions about unequal bargaining power have not received
wide or general acceptance and the decision of the Court in Lloyds Bank v
Bundy did not in ultimate analysis depend upon them. Lord Denning
adhered to his views (although not there finding any inequality) in
Mathew v Bobbinis, London Times, 21 June 1980.
The principle of abuse of relative bargaining power found an echo in
certain utterances to a somewhat similar effect by Lord Diplock in a
restraint of trade case, namely A Schroeder Music Publishing Co Lid v
Macaulay ... but these were of course obiwer. In theory the principle
could serve to generate, subject to necessary qualifications, a valuable
development of the law, both substantively and on the procedural side,
enabling the counts to mould any relief, necessary to be granted, according
to the circumstances.

.. Apart from these cases, but not in entirely dissimilar circumstances,
there has long been a jurisdiction in equity, part of its general jurisdiction
in regard to fraud, to set aside transactions or withhold specific
performance thereof whenever one party is at a special disadvantage in
dealing with the ocher, because of illness, ignorance, inexperience,
impaired faculties, financial need or other state of affairs, of which the
other party may take advantage in an objectionable manner. This
jurisdiction extends to "catching bargains" with heirs, reversioners and
expectants. The onus will lie on the "stronger" parry to establish that this
conduct is fair and reasonable . . . It is not necessary or sufficient that the
transaction be voluntary or that it involves an undervalue favouring the
parry taking advantage of the ocher's infirmity;

Hon Peter Foss: That is about reversion, is it?
Hon TOM STEPHENS: I guess it is. The reference continues -

- however, these are circumstances to be taken into consideration in determining
whether there is persuasive evidence of unconscionability -

Hon N.D. GRIF~ITHS: I am indebted to Hon Tom Stephens for raising these very
serious issues in that way. I note that he referred to the Fair Trading Act, section 11 of
which deals with unconscionable conduct and replicates the Trade Practices Act, section
52A. I am drawn to proposed new clause 32A(3) which deals with a situation where the
Industrial Magistrate's Court may find a workplace agreement to be unconscionable and
include circumstances where

(a) one party was under sonic disability in dealing with the stronger party so
that there was no reasonable degree of equality between them.

It is interesting to note that section I11 of the Fair Trading Act states -

(1) A supplier shall not, in trade or commerce, in connection with the supply
or possible supply of goods or services to a consumer, engage in conduct
that is, in all the circumstances, unconscionable.
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The interesting point is that subsection (2) states -

Without limiting the matters to which a court may have regard for the purpose of
determining whether a supplier has contravened subsection (1) in connection with
the supply or possible supply of goods or services, the court may have regard to -

(a) the relative strengths of the bargaining positions of supplier and
the consumer.. .

What the coalition Government is proposing is a reduction more onerous for people who
are obliged to seUl their services to their employer.
Hon TOM STEPHENS: I take this opportunity to finish my earlier reference. It reads -

..in that connection, regard will be paid to the absence of independent advice or
explanation, the ignorance of the disadvantaged parry as to what he was doing and
other relevant considerations, eg that a copy of the document Or instrument setting
out the transaction was not left with him: see Wilton v' Farnsworth .. .
Of course, in NSW, many or most of the above-mentioned principles have been
overtaken or become of an obsolescent nature in the light of the very wide
jurisdiction conferred on the Supreme Court of that State by the Contracts Review
Act 1980.

We do not have a similar Act, at least not one that I could pick up in the references made
available to me when preparing for consideration of this clause. The Minister should
consider the value of proposed new clause 32A, in the light of the material to which I
have referred. I refer specifically to proposed subclause (3) which reads -

The circumstances in which the Industrial Magistrate's Court may find a
workplace agreement to be unconscionable includes circumstances where

(a) one party was under some disability in dealing with the stronger
party so that there was no reasonable degree of equality between
them;

(b) the disability was sufficiently evident to the stronger party to make
it unconscionable for the stronger party to have procured or
accepted the consent of the weaker party to the workplace
agreement in the circumstances; and

(c) the stronger party cannot show that the transaction was fair, just
and reasonable.

As pointed out by Hon Nick Griffiths the proposed provisions are not foreign to Western
Australian Statutes. They have been included in the Fair Trading Act. Here, we would
be doing nothing more than following the good counsel given to the Committee once
before by Hon Peter Foss, when in a gentle and persuasive argument he did not persevere
with his objection to unconscionable contracts being spelt out. He did not at that stage
raise the sensitivities that he now articulates in opposing the amendment. I hope that the
persuasive powers used by Hon Peter Foss in 1991 can be used to persuade members to
support the proposed new clause. I note that Government members have been persuaded
by the logic of Hon Peter Foss on most matters. I give them the opportunity to be
persuaded yet again on the same basis as the logic used in 1991.
Hon Peter Foss: You said it was inconsistent with what I say now.

Hon TO)M STEPH-ENS: I say that the Minister would not be totally embarrassed -

Hon Peter Foss: I am not the slightest embarrassed.
Hon TOM STEPHENS: Contained within that is the opportunity for a similar defence of
the position the Minister occupies tonight, but the overwhelming -

Hon Peter Foss: I am totally consistent.

Hon TOM STEPHENS: The Minister is not. Tonight, Government members have the
opportunity of being persuaded by the Minister's earlier words, and certainly by his
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earlier deeds in 1991 where he supported the inclusion in an Act of a clause similar in
intent and phraseology to that now before the Committee. On the basis of the logic of the
Minister's words and more importantly his actions, I hope that his colleagues will be
persuaded to support this amendment. Certainly before we deal with the passage of this
clause I hope that the Minister will answer the residual questions asked by Hon John
Cowdell. flat is, whether the inister considers that workplace agreements or contracts
fall within the scope of an unconscionable contract, as argued in the law courts. Will that
be of use to people who will address this clause in the subsequent litigation that will no
doubt flow from the passage of this legislation? Maybe Hon John Cowdell could have
put his question more eloquently than I have, but I did not want the Minister to pass over
the legislation without providing an answer to the question of Hon John Cowdell.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (1)
Hon T.G. Butler Hon Graham Edwards Hon Sam Piantadosi
lMon Kim Chance Hon N.D. Griffiths Hon Tom Stephens
Hon J.A. Cowdell Hon John Malden Hon Bob Thomas (Teller)
Hon Cheryl Davenport Hon Mark Nevill

Noes (17)
Hon George Cash Hon Barry House Hon R.O. Pike
Hon E.J. Charlion Hon P.R Lightfoot Hon B.M. Scott
Hon MJT Criddle Hon P.11. Lockyer Hon W.N. Stretch
Hon BYK. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

New clause thus negatived.
Hon JOHN HALDEN: Mr Chairman, I understand that clause 29 will now have to be
struck out; therefore, the Opposition will not proceed with it.
New clause 32A -

Hon N.D. ORIFFITHS: I move -

Page 20, after line 18 - To insert the following new clause to stand as clause
32A -

Position where registered workplace agreement is found to be
oppressive, unfair, unjust or harsh
32A. (1) Where an agreement registered by the Commissioner under
section 30 is found by the Industrial Magistrate's Court to be oppressive.
unfair, unjust or harsh the disadvantaged party may, subject to subsection
(2), recover from the other under section 50 any amount which, if the
agreement had not taken effect, he or she
(a) would have been entitled to receive; or
(b) would not have been required to pay,
as the case may be, in respect of the period between the day when the
agreement took effect and the day on which the agreement was found to
be oppressive, unfair, unjust or harsh.
(2) The entitlement of an employee is to be determined for the purposes
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of subsection (1) as if any relevant award provision applied to the
employer during the period referred to in that subsection.

I have caused to be handed up proposed clauses 32B to 32F; however, I do not propose to
move amendments to clauses 32B to 32E, inclusive. Instead I propose that there be a
new clause 32A in the above terms. The proposed clause 32A which is before the Chair
has an error in it which I have corrected. I suggest the wording is self-explanatory. It
rends to reproduce the first part of the former clause 32A but replaces part of the clause
from the word "unconscionable" to the end of subclause (1). In this proposed new clause
I deal with the concepts of harshness, unfairness, oppression and the lack of justice. I
look forward to the Minister's comments.
Hon PETER FOSS: This essentially duplicates what we have dealt with in the former
new clause 32A. We could go through all the synonyms and antonynms ad nauseam and
eventually we would run out of synonyms. Frankly, this is much the same concept as we
have dealt with previously.
The CHAIRMAN: In essence, the Minister is nearly right but I believe there is sufficient
difference to allow this amendment to proceed.

Division
New clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers cell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (1 1)
Hon Tfl. Butler Hon Graham Edwards Hon Sam Piantadosi
Hon Kim Chance Hon N.D. Griffths Hon Tom Stephens
Hon i.A. CowdeDl Hon John Wilden Hon Bob Thomasr'Teller)
Hon Cheryl Davenport Hon Mark Nevill

Noes (17)
Ron George Cash Hon Barry House Hon R.G. Pike
Hon BJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon R.H. Lockyer -Hon Wit. Stretch
Hon B.K. Do~naldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

New clause thus negatived.

New clause 35A -
Hon JOHN HALDEN: I move -

Page 22, after line 26 - To insert the following new clause to stand as clause
35A -
Representation on appeal
35A. A party to an appeal under section 34 to the Supreme Cour-t, may -

(a) appear in person; or
(b) be represented by an agent; or
(c) be represented by a legal practitioner.

I hesitate to say that I think this is an amendment that the Government ought to support.
I have said that a few times tonight and been proven wrong. The essence of this
amendment is to detail the people who can represent a person on an appeal. The
significant position that the Opposition has taken is in paragraph (b), which provides that
a person can be represented by an agent. If an agent happened to be an industrial
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advocate or anybody else with whom the person felt comfortable or confident, that
person could be the agent. The advantage is that it may be far cheaper than having legal
representation and the person would feel more confident than he would if he were
representing himself.
As I said, I do not believe this is a spectacular amendment. As well, in terns of a
precedent in having a person other than oneself or a solicitor or legal practitioner
representing oneself, appeals from the Industrial Relations Commission are heard by the
Industrial Appeals Court which consists of three Supreme Court judges. In those
settings, it is quite legitimate to have an industrial advocate or, as it could be in this case,
an agent to represent oneself. The predominant factor is one of cost and of confidence.
If people feel that there is an option other than themselves or a legal practitioner, I cannot
see why, if they choose that way, that cannot be accommodated.
Hon PETER FOSS: I do not have any great problem with the clause. As far as the
Supreme Court is concerned, we have allowed some personal approach. In part 5,
division 1, we have already allowed that change. That stops at clause 61. This new
clause would be another one. I wonder why the Opposition has not picked up division 2
of part 5. I have no objection to the proposed new clause.
New clause put and passed.
Postponed clause 3: Interpretation -

Hon N.D. GRIFFITH-S: I move -

Page 2, lines 14 to 18 - To delete paragraph (b).
Paragraph (b) provides the definition of "award" to mean -

an award under the Coal Industry Tribunal of Western Australia Act 1992, and
includes any order under that Act and any agreement that comes within section
12(4) or 17(1) of that Act.

I am advised that, when this legislation, as those opposite wish to make it, first came into
being in written form, that clause was not present. I understand that, under the document
"'Charnber of Commerce and Industry, Western Australia - Industrial Relations Bill
recommendations to Minister for Industrial Relations", the document that appears to have
come into being after the first draft of the proposed legislation came into being, the
Chamber of Commerce and Industry advised the Minister to change the definition of
award. The advice is under the heading "Comments on the Workplace Agreements Bill
1993" under the subheading 'Scope', and says -

The Workplace Agreements Bill should have application in the coal mining
industry. This will require changes to the Bill to allow workplace agreements to
override awards of the Coal Industry Tribunal and changes to the Coal industry
Tribunal Act.

Of course, as the people of Western Australia should know by now, when the Chamber of
Commerce and Industry of Western Australia tells the Government to jump, all it can do
is ask, "How high and how many times?" That is what has taken place here, as
Hon Bruce Donaldson well knows, notwithstanding his otherwise very humane views.
The Coal Industry Tribunal is important. It deals with an industry of great significance to
Western Australia which in times past has suffered disputation which has regrettably
caused harm. As a result of its importance it must be dealt with in a sensitive and unique
way. I will quote from an extract of the 1991 CCI- Australia Limited Australian Labour
Law Reporter at page 17,472. Under the heading "Coal Industry Tribunal" it says -

The Western Australian Coal Industry Tribunal Act 1978 ("the Act") was enacted
when the Mining Act 1904 was re-enacted as the Mining Act 1978.

Members opposite may care to note the date, 1978. The Premier's name was Court, the
people in power in 1978 were aware of the significance of this tribunal. It is not
something a responsible Government should seriously consider as an afterthought in the
way those opposite propose.
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The CCH document makes a number of interesting observations about the tribunal to
which I will refer briefly so members will be aware of what they will override if they do
not join witk the Opposition in opposing the measure. It says -

"Industrial dispute" is defined as broadly as it could be. It not only includes "any
industrial matter liely to affect the amicable relations of employers and
employees in the coal industry", but also any "threatened or impending or
probable dispute". Thus, there is the distinct power to prevent disputes from
arising which is probably nor the case in the Industrial Relations Commission
(whether State or federal). The Act constitutes the Western Australian Coal
Industry Tribunal with five members. Two of the members are representatives of
the union movement with a majority of membership coverage in any given
dispute. The chairman and the two employers' representatives may be appointed
for two years.

It makes the point further on -

The Tribunal has exclusive coverage of any coal-related dispute. The chairman
may summon any person to a conference called by himself for the purpose of
preventing or settling a dispute.
The Tribunal is not bound by the strict rules of evidence and may make its own
procedure. Leave is required to permit legal representation. Section 10(4) gives
the Tribunal an unusual jurisdiction to order that the conditions or situation giving
rise to a dispute shall not be altered until the dispute is determined.

It is a unique tribunal, not one which should be discarded without the Government's
explaining why it is doing so. I have heard that the answer given elsewhere was to the
effect that the Government meant to get rid of it all along. I do not know whether that
was said, but if it was, that is not really an explanation because it is a unique tribunal
which deals with a very significant and sensitive industry - a tribunal which was
recognised by a former non-Labor Government. I do not use the term conservative
because I do not consider the Government, which in part comprises those opposite, as
being a conservative Government. [ think it is a very radical Government.
Hon PET7ER FOSS: The whole point of this provision is that it was always intended that
all workers in Western Australia should have the capacity to enter into workplace
agreements. [t was only when it was drawn to our attention that, due to the peculiarity of
the legislation relating to the coal industry, the drafting of the Bill did not pick up orders
under the Coal Industry Tribunal of Western Australia Act that we realised that some
workers had been so disentitled and accordingly the draft dealt with the Coal Industry
Tribunal of Western Australia Act awards. As a result, as would be logical, they would
not be disentitled of the benefits of this Bill.
Hon JOHN HALDEN: I can accept what the Minister had to say, but you, Mr Chairman,
would be well await of how effective the Coal Industry Tribunal has been. It has seen
industrial unrest in Collie at probably one of the lowest levels of any coalfield in the
western world. More interestingly, recently it has been necessary for negotiations to
occur in the coal industry. In 1991, to try to achieve a coal fired power station in Collie
the miners and employers were able to negotiate a situation where the work force was
reduced by 200 workers and productivity was increased from 3 000 to 4 000 tonnes per
employer. That is an example of how awards can work well with one significant
element, that being, I believe, miusc and - if there is a second one - the proper organisation
of all the elements within a particular industry. With those two ingredients, in the past
couple of years we have seen significant reforms in that area. Perhaps it goes to prove
the point we have made that we do not particularly need this legislation. If the
Government's intention is to cover every worker that will be the purpose of this.
However, in any way to threaten a very successful industry and industrial arrangement by
even contemplating putting that under a workplace agreement, bearing in mind the
various elements of success, in both the long and short term, is of great stupidity on the
Government's part
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Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11)

Hon T.G. Butler Hon Graham Edwards lion Sanm Piantadosi
Hon Kim Chance Hon N.D. Griffi ths Hon Tom Stephens
Hon J.A. Cowdell Hon John Halden Non Bob Thomas (Teller)
Hon Cheryl Davenport Hon Mark NeviUl

Noes (17)
Hon George Cash Hon Barry House Hon tOG. Pike
Hon EJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murry Montgomery Hon Derrick Tomlinson
Hon Max Evans nn NF Moore Hon Muricl Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
The CHAIRMAN: Order! There are further amendments to clause 3 on the
Supplementary Notice Paper. However, I believe that all of those are inconsistent with
the previous decisions of the Committee.
Hon JOHN HALDEN: I would agree that perhaps some of them are. However, I feel
that the Minister was prepared to seriously entertain the amendment relating to
prospective employee and employer and I do not think we have discussed the concept of
commissioner versus our terminology of registrar. We proposed to delete the lines l to 4
and include the word 'registrar".
The CHAIRMAN: I am prepared to take argument.
Hon N.D. GRIFFITHS: In relation to the insertion of a new definition relating to
"1commissioner", there should be a degree of veracity and a degree of user friendliness in
the legislation. The Opposition is seeking to introduce the concept that the public of
Western Australia are familiar with the term "commission" as being the Industrial
Relations Commission. This Bill does not get rid of the term "Industrial Relations
Commission"; it still hangs around even though the Bill will override the Industrial
Relations Commission. Therefore, we will have two pieces of legislation sitting side by
side. It is therefore appropriate that we be able to argue that the word "commission"
should have a standard meaning.
Hon JOHN HALDEN: There is a need for the definitions to be clear about the difference
in meaning between "commission" and "comnmissioner". If we were not successful in
having "commissioner" ruled out and the word "registrar" substituted, we would have an
Industrial Relations Commission commonly referred to as "the commission" and a
commissioner who would have nothing to do with the commission. For those reasons I
suggest it is appropriate to allow us to debate what is the commissioner and what is the
registrar.
Hon PETER FOSS: Certainly, the amendment relating to "prospective employee" and
".prospective employer" could be moved. However, I intend to recommit clause 14 so as
to remove the bit to which those terms would have related. It would be foolish to put it in
now and, on recommittal, have to take it out again. I do not believe "commission" is
used and certainly it would be inconsistent with the whole meaning of the Bill, because
the commissioner in this Bill is somebody who has nothing to do with the Industrial
Relations Act. The term "registrar" could not be used because we have passed clause
after clause referring to the commissioner and the only way we could do this would be to
go back to every single clause and change "commissioner" to "registrar".
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Hon JOHN HALDEN: I am not sume what the amendments are to clause 14 so that
leaves che Opposition at a bit of a disadvantage. I understand that we have passed clause
after clause in which the term "commissioner" is used. However, clause 3 was postponed
until all clauses were considered. If this amendment had been considered as the third
item, it would all be over and done with. That was done by agreement. I understand the
sentiments expressed by the Minister, but the Opposition would like to pursue its
amendments. We have not done anything to stop the procedures under which these
clauses have been debated. To put our view in regard to the proposed definition of
registrar 1 do not think will be particularly protracted. I ant waiting to hear what the
Minister has to say about clause 14, which could resolve that matter.
Hon PETER FOSS:- When clause 14 was raised, I agreed to the proposed definitions of
prospective employee and prospective employer, mainly because I remembered looking
at this previously and thinking it should deal with people who are not yet employees or
employers. However, I had forgotten that when I looked at this previously, I found that
that is dealt with by clause 14(8), which states that employer and employee include
persons who wish to negotiate with a view to entering into a contract of employment and
a workplace agreement that will govern that contract. Therefore, this amendment is
totally unnecessary. We should not have amended clause 14(l), and I intend to recommit
clause 14(1) to take it back to what it was before we amended it and to rely on clause
14(8), upon which I should have relied in the first place but which due to some slight
inadvertence on my pant I missed.
Hon N.D. GRIFFITHS: The Opposition will pursue the concept that there is a difference
between a prospective employer and a prospective employee and the widened definition
of employer and employee set out in clause 14(g). Clause 14(8) states that employer and
employee include persons who wish to negotiate with a view to entering into a contract
of employment and a workplace agreement. A prospective employee is someone who is
seeking to be employed, not necessarily under a workplace agreement, but certainly
under a contract of employment, and, as we have heard many times, there is a distinction
between a workplace agreement and a contract of employment.
The CHAIRMAN: Having heard some argument and taken some advice, I am inclined
to stay with my original inclination that the amendments are inconsistent with previous
decisions of the Committee. The Committee deliberately postponed consideration of this
clause to consider the substantive issues so that this interpretation clause could then
reflect on the substantive issues. Therefore, the amendments must be ruled out of order.
The amendments to page 3 after line 18 may be moved. However, the Minister has
pointed out why that may be superseded by clause 14.
Hon N.D. GRIFFTHS: I move -

Page 3, after line 18 - To insert the following new definitions -

"1prospective employee" means a person who is seeking or has sought
employment from an employer or prospective employer;

1prospective employer" means a person from whom employment is or
has been sought;

It is important that in considering clause 14 down the track, as I understand we will do
shortly, the Committee appreciate the distinction between a prospective employee and the
widened definition of employee set out in clause 14(8). 1 have already canvassed the
argument about why these amendments are appropriate.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -
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Ayes (11)
Hon TOG. Butler Hon Graham Edwards Hon Sam Piantadosi
Hon Kim Chance Hon N.D. Gr1 ilth Hon Tom Stephens
Hon L.A. Cowdell Hon John Halden Hon Bob Tomas (Teller)
Hon Cheryl Davenport Hon Mark Nevill

Noes (17)
Hont George Cash Hon Barry House Hon R.G. Pike
Hon EJ. Chariton H-In P.R. Lightfoot Hon E.M. Scott
Hon MJ. Criddle Hon P.H. Lockyc, Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derick Tomlinson
Hon Max Evans Hon N3F Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Postponed clause put and passed.
Schedule 1 -
Hon J.A. COWDELL: I move -

Page 61, line 4 to page 63. line 10 - To delete the lines and substitute the
following -

For the purposes of an arbitration Under a provision of a workplace
agreement referred to in section 20, an arbitrator may exercise such of the
powers as conferred upon the Industrial Relations Commission by
subsection 27(1) of the Industrial Relations Act 1979 as he or she
considers appropriate.

The amendment refers to subsection 27(1) of the Industrial Relations Act and commends
a body of laws that have been built up under that Act and the specific powers given to the
Industrial Relations Commission. which would be exercised by the arbiters if the arbiters
were the commission or the commissioners. It is necessary for the Government to
establish the distinctive nature of the alternate schedule 1, all the powers and related
matters, and what the necessity of that is, as compared with those that would be exercised
by the Industrial Relations Commission in a similar capacity.
Hon PETER FOSS: We have made clear that we do not intend to incorporate the
provisions and procedures of the Industrial Relations Act. There is a clear statement
here, and in the Commercial Arbitration Act) as to what should be the case. This is just
Mnother example of the Opposition trying to drag us back into another arena, which we
have no wish to be in.
Amendment put and negatived.
Schedule put and passed.
Schedule 2 -
Hon J.A. COWDELL: I move -

Page 65, after line 21 - To insert the following new item to stand as item 6 -
Publication or conditions of service
6. The Commissioner shall publish in the annual report submitted to him
or her under section 66 of the Financial Admninistration and Audit Act
1985, details of the salary allowances and any other terms and conditions
of service that apply to the Commissioner.

Schedule 2 sets out a range of provisions applied to the commissioner and staff including
tenure of office, salary and entitlements, removal from office, and other conditions of
service. The amendment seeks to provide further inclusion of the publication of
conditions of service as applied to the commissioner so that is placed on the public
record, particularly as they may pertain to other conditions of service.
H-on PETER FOSS: This amendment is unnecessary because under normal
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circumstances this would be published information. We do not believe it is usual to
provide it in every single Act. I cannot think of any other Act where we specifically
provide for the publication of this information.
Hon John Halden: I am sure it was placed in one - for instance, the East Perth
Redevelopment Act.
Hon George Cash: No, it is published in the Governent Gazette.
Hon PETER FOSS: We could end up with an accretion of this and every other Bill. It is
not intended that every part of the commissioner's remuneration should remain secret. It
is just that we do not need to write it into this Bill any more than in any other Bill.
Hon TOM STEPHENS: The Leader of the House has indicated that with the East Perth
Redevelopment Act there was an opportunity for publication of such remuneration in the
Government Gazette.
Hon George Cash: I did not say that. Most salaries are published in the Government
Gazette when the Salaries and Allowances Tribunal makes a determination.
Hon Peter Foss: The Act does not say that. It just happens.
Hon George Cash: Every time we receive a pay rise it appears in the Government
Gazette - the salaries of other officers for whom the Salaries and Allowances Tribunal
has jurisdiction, or some of them, are published also.
Hon TOM STEPHENS: This commissioner would not be subject to the Salaries and
Allowances Act.
Hon George Cash: I hope he is. flat is what the Bill provides.
Hon TOM STEPHENS: Will the tribunal make a determination?
Hon Peter Foss: In due course, his salary will be published in the Government Gazette.
Hon TOM STEPHENS: Can the Minister give an example of a schedule like this in any
other legislation?
Hon Peter Foss: Quite a lot goes into schedules these days. I cannot remember precisely.
It is contained in Acts - whether in the schedule or in the main part of the Act, I cannot
remember.
Amendment put and negatived.
Schedule put and passd.
Schedule 3 -
The CHAIRMAN: There are two amendments on the Notice Paper. The Opposition
amendment is first in line. However, it refers to pages 68 to 73 and the M inister also has
a proposed amendment relating to pages 70 and 71. If the Committee does agree to
delete the lines in the Opposition's amendment, the Minister for Health cannot move his
amendment as that would be inconsistent with a previous decision of the Committee.
The only way in which it could be subsequently done would be through recommittal.
Hon JOHN HALDEN: In that case, I will not move the amendment standing in my
name.
Hon PETER FOSS: I move -

Page 70. lines 36 to 38 and page 71, lines I and 2 - To delete the lines and
substitute the following lines -

shall be constituted by such member or members and/or other person or
persons as the parties to the workplace agreement agree upon.

This relates to the Coal Industry Tribunal for the submission of questions of
interpretation to one or more persons of the tribunal as agreed: this is as opposed to
having questions submitted to the whole five members of the tribunal. The amendment
allows a little more flexibility.
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Amendment put and passed.
Schedule, as amended, put and passed.
Title put and passed.
Bill reported, with amendments.

Recommittal
On motion by Hon Peter Foss (Minister for Health), resolved -

That the Bill be recommitted for the further consideration of clauses 11, 14, 18
and 85.

Committee
The Chairman of Committees (Hon Barry House) in the Chair, Hon Peter Foss (Minister
for Health) in charge of the Bill.
Clause 11: Persons bound by workplace agreement -

Hon PETER FOSS: I move -
Page 8, after line 4 - To delete the words "so that all rights and entitlements
accrued under the contract, including rights and entitlements accrued prior to such
succession, assignment or transmission, shall be enforceable against and binding
upon the successor, assignee or transmictee." and substitute the following -

(2) Where an employer becomes bound by a workplace agreement as
mentioned in subsection (1)(b) any right or entitlement accrued to an
employee under the agreement before the succession, assignment or
transmission is binding on, and enforceable against, the employer to the
extent that it is not enforced against the previous employer.

Amendment put and passed.
Clause, as further amended, put and passed.
Clause 14: Bargaining agents -

Hon PETER FOSS: I move -

Page 9, lines 5 to 7 - To delete subclause (1) and substitute the following -

(1) The employer, the employees or any employee are entitled to be
represented by a bargaining agent -

(a) in any negotiations for a workplace agreement; or
(b) in connection with the operation of a workplace agreement.

Members may recall that, apart from anything else, there were quite a lot of grammatical
exchanges about this clause. We ended up inserting not only the words "prospective
employer or prospective employee" but also shifting round commas, colons and all sorts
of other things. As I mentioned earlier, I realised afterwards that the reason the argument
appealed to me was that I had considered it before and it had been dealt with under
subelause (8). The intention in this amendment is to restore the status quo.
Amendment put and passed.
Hon PETER FOSS: I move -

Page 9 - To delete subclause (IlA).
Page 10, lines I to 5 - To delete the lines and substitute the following lines -

(6) Where an employer or an employee has appointed a bargaining
agent under this section any other party must not -
(a) refuse to recognize that appointment or deal with some

other person as if he or she were that person's bargaining
agent; or

(b) coerce or induce, or attempt to coerce or induce, the
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employer or employee to terminate the authority of the
bargaining agent.

When we dealt with this last time, we introduced a new subclause (]A) which said that a
parry to the negotiations must not coerce or induce, or attempt to coerce or induce.
another party to use or not to use a bargaining agent or a particular bargaining agent, with
a penalty of $2 000. Clause 6 was amended to state that where an employer or an
employee has appointed a bargaining agent under this section any other party must not
refuse to recognise the appointment or deal with some other person as if' he or she were
that person's bargaining agent. We reached that stage by omitting some wards and
inserting others. The intention here is to rake out subclause (IA) and to reword clause 6
so that there is only one clause. By that means we specify the penalty in clause 6.
Amendments put and passed.
Clause, as further amended, put and passed.
Clause 18: Commencement and duration -

Hon JOHN HALDEN: I move -

Page 11, lines 21 to 22 - To delete the words "came into force" and substitute
"was entered into".

This amendment arises out of earlier discussions in Committee where the date that a
workplace agreement could come into force could be X number of years in advance and,
therefore, if the agreement was signed two years before it camne into force, that person
could be disadvantaged for seven years. My understanding is that people could sign the
agreement today, have it not come into force for two years and then it could run for five
years. From the day it was signed, people would not be covered by an award. Therefore,
for seven years people would not be covered by the award. This amendment is to ensure
that the maximum period is five years. Even if there was a period in which the
agreement did not come into force, the maximum period including chat rime would be
five years, and no longer.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 85: Minister may give directions -

Hon PETER FOSS: I move -

Page 52, after line 17 - To insert the following new subclause -

(2A) The text of any direction given under subsection (1) is to be laid
before each House of Parliament within 6 sitting days of that
House after the direction is given.

Page 52, after line 21 - To delete subclause (4).
This is just a matter of Parliamentary Counsel suggesting that this is the proper place in
which this should be put We inserted a new subclause (4). Parliamentary Counsel says
that that subclause was in an inappropriate place. That subclause currently places the
information after the text being included in the annual report, whereas the tabling in
Parliament would be before. The appropriate chronological order would mean that it
should precede where it was inserted previously.
Amendments put and passed.
Clause, as further amended, put and passed.
Bill again reported, with further amendments.

House adjourned at 12.42 am (Wednesday)
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QUESTIONS ON NOTICE

R & I BANK OF WESTERN AUSTRALIA LTD - EMPLOYEES,
APPOINTMENTS AND TERMINATIONS

779. Hon MARK NEVILL to the Minister for Finance:
(1) How many new employees were engaged by the Rural and Industries Bank

during -

(a) 1990-9 1;
(b) 1991-92; and
(c) 1992-93?

(2) How many employees were terminated by the bank during -
(a) 1990-91;
(b) 1991-92; and
(c) 1992-93?

Hon MAX EVANS replied:
This question should be addressed to the Premier.

AUDITOR GENERAL - STAFF REDUCTION
831. Hon MARK NEVILL to the Minister for Finance:

Why has the Auditor General's staff been reduced in the recent Budget?
Hon MAX EVANS replied:

This question should be addressed to the Premier.
HARRISON, KEVIN - ROTTNEST ISLAND AUTHORITY CHAIRMAN

APPOINTMENT; WESTERN AUSTRALIAN TOURISM COMMISSION CHAIRMAN
855. Hon GRAHAM EDWARDS to the Minister for Education representing the

Minister for Tourism:
(1) Can the Minister confirm that Mr Kevin Harrison has or will be appointed

Chairman of the Rotcnest Island Authority?
(2) Will Mr Harrison remain as Chairman of the WA Tourism Commission?
(3) If so, will this create a conflict of interest?
(4) Will Mr Harrison's appointment to undertake the statutory review of the

Rottnest Island Authority Act 1987, and chairing the authority,
compromise the independence, therefore the effectiveness, of the review?

Hon N.F. MOORE replied:
The Minister for Tourism has provided the following answer -

(1) Yes, for one year until 31 May 1994.
(2) Mr Harrison is Chairman of the Western Australian Tourism

Commission until 31 December 1993, when the Act expires.
(3) No, this will not create a conflict of interest. Rotinest and tourism

have much in common.
(4) No.

CONSERVATION AND LAND MANAGEMENT DEPARTMENT - DARYL
WILLIAMS INQUIRY, LOGS REMOVAL FROM TREENDROOK

857. Hon BOB THOMAS to the Minister for Education representing the inister for
the Environment:

In the light of the Daryl Williams inquiry of February 1991, why were
8$E. and D.M. Wilson and Sons able to remove two loads of logs from
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Treenbrook on Sunday, 14 February 1993 and deposit them at the gates of
the Diamond Chip Mill when in July 1993 there was no evidence of
D Notes on CALM's LOIS program for movement of logs from TB! for
Sunday, 14 February 1993?

Hon N.F. MOORE replied:
The Minister for the Environment has provided the following reply -

The Executive Director of CALM has advised me that in July 1993 a
verbal report was received by a CALM officer at Pemberton from a
member of the public that during February 1993 harvesting operations
were occurring in Treenbrook on weekends and that two trips of chiplogs
had been canted on a weekend. During summer it is common for work to
be carried out by contractors on weekends to build up a log stockpile
which will be milled during winter when harvesting is restricted. As a
result of the information received, officers of CALM interviewed
representatives of the contractor concerned, E.E. and D.M. Wilson. The
representative acknowledged that work of snigging logs and maintenance
to equipment was cardied on three weekends in February. He also advised
that on one Sunday he canted two trips of chiplogs to rho Diamond mill,
parked his trucks outside and unloaded the logs early next Monday
morning. Because of the time chat had elapsed, the contractor was not
sure when the two trips of logs were parked outside the mill. At the time,
after checking records of logs delivered in February, it was assumed that
because more logs than normal were recorded on i5 February, the first
two trips recorded on that day were the trips which had been parked
outside the mill overnight. This information was subsequently provided to
CALM's inquirer. Further inquiries have now revealed that two of
Wilson's trucks were weighed at the Diamond mill on 25 January 1993
shortly after 6.00 am. While it is not possible to be certain that these were
the trips the subject of the member's question, the timing recorded on the
weighbridge docket is reasonable evidence. It should also be noted that
there are no other purchasers of chiplogs to whom a quantity of chiplogs
could be diverted illegally.
The second pant of the question refers to recording of delivery notes in
CALM's records. Regulation 36 of the new forest management
regulations, gazetted 9 February 1993, requires the delivery note to
contain the date of removal of the log timber from the forest. In almost all
cases, this date is the same as the date of delivery to the purchaser of the
logs. However, it is the date on which lags are delivered to the mill and
are accepted - purchased - by a representative of the buyer, which is the
date that is entered in the department's computer based logging operations
and information system. This record formns the basis for subsequent
financial, statistical and monitoring activities. The regulations do not
cover the occasional instance when logs leave the forest on one day and
are delivered to a mill on a subsequent day. This can occur for example
when a truck breaks down, the mill has closed for the day, or another
unusual circumstance occurs, such as the case in question. A suitable
amendment to the regulations to cover such situations will be considered
in due course. I wish to assure the member that any apparent irregularity
regarding accounting for logs using the delivery note system will be
thoroughly investigated.

AIR TRAVEL - MINISTER FOR TRANSPORT
Budget for Statutory A uthorities, Departments, Agencies

878. Hon TOM STEPHENS to the Minister for Transport representing the Minister
for Community Development:

What is the Budget allocation for 1993-94 for -
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(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon E.J. CH4ARLTON replied:
The Minister for Community Development has provided the following
answer -

Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and 1 ant not
prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR HOUSING
Budget for Statutory Authorities, Departments, Agencies

881. Hon TOM STEPHENS to the Minister for Finance representing the Minister for
Housing:

What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon MAX EVANS replied:
The Minister for Housing has provided the following reply-
Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made avaiable to each chief executive officer.
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR HOUSING
Expenditure for Statutory Authorities, Departments, Agencies

904. Hon TOM STEPH-ENS to the Minister for Finance representing the Minister for
Housing:

What has been the total expenditure on air travel
(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between I July 1993 and 30 September 1993?

Hon MAX EVANS replied:
The Minister for Housing has provided the following reply -

(a) Details will be contained in the September quarter report on travel
to be tabled in Parliament.
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(b) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. However, if
the member has a specific question regarding travel he can direct it
to me in writing and]I will be pleased to respond.

LAND - CROWN RESERVE 27575 QUINNS ROAD, NEERABIJP
Bushland Clearance; Limestone Quarry Management Plan

908. Hon GRAHAM EDWARDS to the Minister for Lands:
(1) On what daze was the bushland cleared on the western side of the

limestone quarry on Crown reserve 27575 Quinns Road, Neerabup and
which is now to be used for industrial purposes?

(2) Is there a management plan for this quarry site?
(3) Is there any requirement that the operator of this quarry give notice or seek

any form of clearance prior to clearing the natural vegetation from this A
class reserve?

(4) What responsibility does the operator of this limestone quarry have for the
contouring, filling or revegetation of this quarry site at the end of the
quarry's life?

(5) Are the answers to parts (2), (3) and (4) above in any way different if
applied to the specific site which is to be used for a concrete batching plant
as opposed to the quarry site?

Hon GEORGE CASH replied:
(1) The quarry is situated on vacant Crown land, Swan Location 11533,

adjoining reserve 27575 and is subject of the mining lease 7017 17.
information provided by the City of Wan neroo indicates that the quarry
area was cleared on or about 28 October 1992.

(2) Yes. A mining and environmental management plan has been submitted
and is currently being revised in consultation with the company and the
Department of Minerals and Energy.

(3) No notice is required due to the quarry being located on vacant Crown
land; however, the State Mining Engineer has been delegated
responsibility by the Commissioner for Soil Conservation for land clearing
for mining operations as defined in the Mining Act, which includes the
operation of the quarry on mining lease 70f7 17.

(4) The operator assumes total responsibility of the rehabilitation of the
quarry under the Mining Act.

(5) Yes. The conditions for the proposed concrete batching plant will be
determined under the proposed Land Act special lease. [See paper
No 75541

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - DALWALLINU
HEALTH SEMINARS

909. Hon KIM CHANCE to the Minister for Health:
Can the Minister advise 'the House in respect of the following health
seminars conducted by the Dalwallinu Health and Hospital Board -

(1) How many people attended each of the following seminars -

(a) breast disease, Dalwallinu Hospital, 25 February, 7.00 -
9.00 pm;

(b) relaxation techniques, supper room, Shire Hall, Dalwalhinu;

(c) coping with loss, Dalwallinu Hospital, 28 April, 7.00 -
9.30 pm;
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(d) asthma and allergy, Recreation Centre, Dalwallinu, 8 May,
9.00 am - 4.00 pm;

(e Wellness Day, Shirt Hall, Daiwallina, 21 May, 10.00 an -
4.00 pm,

() common childhood ailments, Dalwallinu Hospital, 16 June,
9.00 am - 12.30 pm; and

(g) back problems, Recreational Centre, Dalwallinu, I July,
10.00 am - 4.00 pm?

(2) What was the evaluation of each of the above seminars?
(3) Who were the keynote speakers at each seminar and what are those

persons' job descriptions?
Hon PETER FOSS replied:

In answering the member's questions I also advise that the Dalwallinu
health services recently came second in national awards from the
Australian Hospitals Association in recognition of its outreach services.
(1) (a) 3

(b) 15
(c) 18
(d) 70
(e) This seminar was cancelled
(f) 15
(g) 30.

(2) It is unclear the exact information the member is seekcing.
However, all seminars undertaken are evaluated using client
evaluation questionnaires. For the member's information the
evaluation formula used for all seminars is as follows -

1. Numbers and ages of all course participants are collecte&
Each program is evaluated using patient satisfaction
questionnaires. Patients attending clinics fill in both a
general health questionnaire and an evaluation form. Both
of these are analysed.

2. Process evaluation using questionnaires has been
undertaken with several different groups:
- hospital board members
- hospital staff
- facilitator groups

3. A progress report is prepared every six months outlining:
- implementation issues
- responses to programs run

- evaluations to date
- recommendations for future planning
- costs and current budget position

4. Similar health care needs analyses are planned by a number
of other small country towns. A comparison with these
should show up any special local conditions.

5. A baseline of sonme local attitudes to health care now exists
from the 1992 questionnaire. It is planned for this to be
repeated in 1994 as part of an impact evaluation plan.

(3) (a) Dr Duncan Steed, general practitioner, former medical
leader, area hospice team.
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(b) Dr Duncan Steed, general practitioner; Judy Barnes.
teacher, Anne Hoghin, nurse.

(c) Dr Duncan Steed, general practitioner.
(d) Mr Rob McEvoy, medical practitioner, allergy and

environmental aspects of illness expert; Christine Taylor,
Asthma Foundation promotion officer; Dr Duncan Steed,
general practitioner.

(e) Not applicable.
(0) Margaret Dines, community health nurse; Anne Gaunt,

school health nurse; Ro Hyde, hospital nurse; Dr Hugh
Jones, community physician; Rob Manning. director of
nursing; Dr Duncan Steed, general practitioner.

(g) Dr Duncan Steed, general practitioner, Susan Standford,
physiotherapist; Elizabeth Donnes, massage therapist; Bob
Slater, chiropractor - unable to attend.

TOURISM - NORTH WEST CAPE DEVELOPMENT SITES, FUNDS
916. Hon TOM STEPHENS to the Leader of the House, representing the Minister for

Resources Development:
What funds have been allocated within the 1993-94 State Budget to ensure
the identification of tourist development sites on the North West Cape?

Hon GEORGE CASH replied:
The Minister for Resources Development has provided the following
reply -

Contributory State Government funding of $50 000 is to be provided by
key participating agencies - the Gascoyne Development Commission, the
Department of Resources Development, and the WA Tourism
Commission. Additional funds are being sought through the Federal
Government's regional tourism development program - application to be
lodged by 5 November 1993 - and the Exmouth trust fund - application
lodged.

WATER AUTHORITY OF WESTERN AUSTRALIA - PLANTATIONS,
GASCOYNE RIVER, CARNARVON, WATER SUPPLY FUNDING

917. Hon TOM STEPHENS to the Minister for Finance representing the Minister for
Water Resources:

What funds have been allocated within the 1993-94 State Budget to ensure
the securing of a water supply for plantations on the Gascoyne River at
Carnarvon?

Hon MAX EVANS replied:
The Minister for Water Resources has provided the following reply -

Supplies can only be secured through rainfall in the catchment of the
Gascoyne River and subsequent flows. In the interim supplies will be
increased through the drilling and equipping of two new bores and the
refurbishment of two existing bores. This will be funded by the Water
Authority at an estimated cost of $400 000.

SWIMMING POOLS - LIFE SAVING ADVICE SIGNS, FUNDS
922. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Local Government:
What funds have been allocated within the 1993-94 State Budget to ensure
the availability of life saving resuscitation advice signs for home and
community pools?
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Hon E.J. CHARLTON replied:
The Minister for Local Government has provided the following reply -

Nil.
RESUSCITATION EDUCATION PROGRAMS - HOME AND SCHOOL

ENVIRONMENTS, FUNDS
923. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Local Government:
(1) What funds have been allocated within the 1993-94 State Budget to ensure

the continuation and expansion of education programs within the
community aimed at resuscitation education programs within the borne and
school environments?

(2) To what organisation have these funds been allocated?
Hon E.J. CHARLTON replied:

The Minister for Local Government has provided the following reply -
(l)-(2) 1 will be discussing with my colleague, the Minister for Health,

avenues of funding which might be used in the promnotion of
swimming pool safety.

RECREATION RESERVES - No 29066, EXMOUTH LOT 1025, MURAT ROAD
Boundaries Reduction Approval; Lot 1399 Proposal

924. Hon TOM STEPHENS to the Minister for Lands:
(1) Did the Minister approve the reduction in the boundaries of rereation

reserve No 29066 at Exmouth lot 1025 on Murat Road?
(2) What was the basis upon which the Minister approved this reduction in a

recreation reserve for the community?
(3) What is the Minister's proposal for lot 1399 that has now been created out

of that portion of recreation reserve that was excised from recreation
reserve No 29066?

(4) What is the size of lot 1399?
Hon GEORGE CASH replied:
(1) Yes, and the Governor in Executive Council approved the amendment on

3 August 1993 with a notice being published in the Government Gazette
on 10 August 1993.

(2)-(3) Since early 1986 negotiations have been under way to excise an area of
land from reserve 29066 for a tourist development site, with the full
support of the Shire of Exmouth. The land was advertised via expressions
of interest in early 1990 and subsequently a board of inquiry was
convened to consider an appropriate release option or allocation. The. land
is now the subject of a Land Act special lease for the purpose of tourist
accommodation, subject to certain conditions.

(4) 8.3799 ha.
HOSPITALS - PUBLIC

Cash Level Value; Cash Management Strategies, Problems
93 1. Hon TOM STEPHENS to the Minister for Health:

(1) What is the value of the cash level that passes through the public hospitals
of Western Australia each year?

(2) Have there been problems identified in the hospital cash management
strategies in place in Western Australia?

(3) In view of recent problems in this area in New South Wales, as highlighted
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by an Independent Commission Against Corruption report in that State,
will the Minister ask for a review of the hospital cash management
strategies in Western Australia's public hospitals to assess their reliability
and effectiveness?

(4) Would the Minister table any hospital cash management policy currently
required of Western Australia's public hospitals?

Hon PETER FOSS replied:
(1) $647 377 900 for board hospitals which include the five teaching

hospitals. All other hospitals operate directly against the Government's
bank account.

(2) No.
(3) There is no reason why a review should be conducted in the WA health

sector of cash management strategy. The current cash management
practices for hospitals have been in place for many years, are understood,
and are closely monitored throughout the year to ensure that budgets are
met. The health sector has in place guidelines and procedures to deal with
cost receipting activities and is subjected to management, internal and
external audits to ensure that controls are in operation.

(4) As all public hospitals are covered by the Financial Administration and
Audit Act 1985, the operational guidelines are included in that Act
although through the department's accounting manual they have been
customnised to health requirements. The prevailing policy in respect of
charges within the health sector is outlined in the department's annual
report - extract tabled. [See paper No 756.]

AUDITOR GENERAL - GOVERNMENT DEPARTMENTS OR AGENCIES,
MANAGEMENT LETT7ERS ADDRESSED TO CHIEF EXECUTIVE OFFICERS

932. Hon TOM STEPHENS to the Minister for Mines:
Would the Minister indicate for the financial year 1992-93, which
departments or agencies within his portfolio area he has received from the
Auditor General copies of management letters addressed to the chief
executive officer?

Hon GEORGE CASH replied:
The Department of Minerals and Energy received a management letter
dated 13 September 1993 addressed to the Director General.
The Department of Land Administration received a management letter
dated 8 October 1993 addressed to the Chief Executive Officer.
The Western Australian Land Authority has not received any management
letters from the Auditor General for the year.

AUDITOR GENERAL - GOVERNMENT DEPARTMENTS OR AGENCIES,
MANAGEMENT LE77ERS ADDRESSED TO CHIEF EXECUTIVE OFFICERS

934. Hon TOM STEPHENS to the Minister for Education:
Would the Minister indicate for the financial year 1992-93, which
departments or agencies within his portfolio area he has received from the
Auditor General copies of management letters addressed to the chief
executive officer?

Hon N.F. MOORE replied:
The following departments and agencies within my portfoiio have
received management letters addressed to the chief executive officer -
Ministry of Education
Department of Employment, Vocational Education and Training
WA Office of Higher Education
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Secondary Education Authority
Office of Education and Training
Ministry of Sport and Recreation
Western Australian Boxing Commission
Western Australian Inscitute of Sport

AUDITOR GENERAL - GOVERNMENT DEPARTMENTS OR AGENCIES,
MANAGEMENT LETI7ERS ADDRESSED TO CHIEF EXECUTIVE OFFICERS

936. Hon TOM STEPHENS to the Minister for Health:
Would the Minister indicate far the financial year 1992-93, which
departments or agencies within his portfolio have received from the
Auditor General copies of management letters addressed to the chief
executive officer?

Hon PETER FOSS replied:
Health Department of WA - the Auditor General's opinions on annual
reports for 1992-93 have not yet been received by the Health Department.
Alcohol and Drug Authority - nit response.
Health Promotion Foundation - the 1992-93 audit has not commenced.
Ministry of Consumer Affairs - I am in receipt of a copy of a management
letter addressed to the Chief Executive Officer of the Ministry of
Consumer Affairs from the Auditor General.
Department for the Arts - the Auditor General's Office sent each of the
organisations in the Arts portfolio a letter at the conclusion of their audit.
A copy of the letter was sent to me.

MINISTERIAL OFFICES - MINISTER FOR RESOURCES DEVELOPMENT
Budget Allocation for Office Operations

954. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Resources Development:
(1) What is the Budget allocation for the operation of the Minister's office for

1993-94?
(2) Could the Minister provide a breakdown of this Budget?
(3) What has been the actual expenditure up to 30 September 1993 in the -

(a) relocated area; and
(b,) ministerial office area?

Hon GEORGE CASH replied:
The Minister for Resources Development has provided the following
answer -

(1)-(2) The budget allocation is $572 000. Of this amount $227 000 is
provided for rental cost for the Minister's office. The balance of
the funds, amounting to $345 000, is for various contingency costs
in the operation of the Minister's office. The budget is not further
broken down into individual expenditure areas.

(3) The member's question is unclear. If the member could be more
specific, I will provide him with a response.

MINISTERIAL OFFICES - MINISTER FOR THE ENVIRONMENT
Budget Allocation for Office Operations

960. Hon TOM STEPHENS to the Minister for Education representing the Minister
for the Environment:
(1) What is the Budget allocation for the operation of the Minister's office for

1993-94?
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(2) Could the Minister provide a breakdown of this Budget?
(3) What has been the actual expenditure up to 30 September 1993 in the -

(a) relocated area; and
(b) ministerial office area?

Hon N.F. MOORE replied:
The Minister for the Environment has provided the following reply -

(1) The contingencies budget allocation, excluding salares, for the
ministerial office is $200 000 for 1993-94.

(2) There is no specific allocation to various functions or items within
this account.

(3) The member's question is unclear. If the member could be more
specific, I will provide him with a response.

PEMBERTON DISTRICT7 HOSPITAL BOARD - BUDGET ALLOCATION
964. Hon BOB THOMAS to the Minister for Health:

(1) What is the 1993-94 Budget allocation to the Pemberton District Hospital
Board?

(2) What amount was spent in the two preceding Budget years (1991-92 and
1992-93)?

(3) What terms of reference will be given to the consultants who are chosen to
undertake the health needs analysis in the Warren-Blackwood area?

(4) In a recent meeting with the Pemberton District Hospital Board the
Minister suggested a "multipurpose medical centre' may be more
appropriate to meet Pemberton's health needs and that such a centre may
replace the existing timber framed hospital. Would the Minister advise
what sorts of services he envisaged being provided by the "medical
centre"?

Hon PETER FOSS replied:
(1) Expenditure $825 700

Revenue $35 800
Net allocation $789 900

(2) 199 1-92 $809 600
1992-93 $854 500

(3) Warren Blackwood Health Area Study - Ternms of Reference
The terms of reference of the Warren Blackwood Health Area Study are as
follows:
(1) To review the existing provision of health services in the Warren
Blackwood Health Area, including the number and geographic
distribution of physical and human resources available for the delivery of
health services.
(2) To describe the existing demand and existing need for health services
in the Warren Blackwood area, including the patterns of demand and need
according to socio-demographic factors.
(3) To project demand and need for health services in the Warren
Blackwood area in the years 1998 and 2003.
(4) To determine the adequacy and appropriateness of existing health
services in the Warren Blackwood area relative to existing demand and
need in the years 1998 and 2003.
(5) To determine the extent to which existing demand for health services
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is being met by services outside the Warren Blackwood area and to
identify locations and types of services used outside and the reasons for
using them.
(6) To consult with health administration in the relevant parts of the
South West Health Region and comment on the future relationships of the
Warren Blackwood to neighbouring health services.
(7) To recommend an appropriate level, geographic location and clinical
mix of health services for the existing Warren Blackwood area in 1998
and 2003.
(8) To recommend an appropriate level and mix of funding sources
(including the private sector, local state and federal goverenment) to
resource health services for the existing Warren Blackwood area, and the
Warren Blackwood area in 1998 and 2003.
(9) The consultant(s) shall provide an interim report by the 31st of
January 1994 and a detailed and professional report, addressing each of
the terms of reference, by Friday 18th February 1994.

(4) The services suggested for a multipurpose centre would be those agreed
upon from the recommendations of a needs analysis survey which would
need to be conducted at Pemberton.

STEPHENSON AND WARD INCINERATOR - MODIFICATIONS
966. Hon J.A. SCOTT to the Minister for Health:

(1) In view of a Health Department statement that "the incinerator on the site
has been replaced and upgraded to meet rising standards" (reference
7586/89), what were the modifications made to the Stephenson and Ward
incinerator in Welshpool to which this Health Department statement
refers?

(2) Are any agricultural and veterinary chemicals incinerated with Health
Department approval in Western Australia?

(3) If yes, where?
(4) Has the Health Department of WA written to the City of Gosnells urging it

to suppont the continued operation of the Stephenson and Ward incinerator
in Welshpool?

Hon PETER FOSS replied:
(1) Both primary and secondary incinerator chambers were replaced.
(2) No.
(3) Not applicable.
(4) No.
STEPHENSON AND WARD INCINERATOR - HIGH TEMPERATURE

967. Hon J.A. SCOTT to the Minister for Education representing the M~inister for the
Environment:

In the ClarentonrlNedlands Chronicle of 12 September 1989, at page 1. an
Environmental Protection Authority spokesperson stated "only QUEZ had
an incinerator which reached those temperatures" - of 1 1000C to 12000C.
(1) Was this statement correct, and if so, on the basis of what

information was it made?
(2) If not, why wat it made?
(3) Is the Stephenson and Ward incinerator at 422 Welshpool Road,

Welshpool. a high temperature incinerator?
1S711-3
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(4) If yes, what is the range of temperatures at which each of its two
chambers is operating?

(5) Why was the Stephenson and Ward incinerator at Welshpool not
included in the list of incinerators presented by the Minister in
response to question on notice 198 of 24 June 1993?

(6) What is the type and model number of the Stephenson and Ward
incinerator in Weishpool?

(7) What are the sources and types of chemical waste currently being
incinerated at the Stephenson and Ward incinerator in Welshpool?

(8) Are any agricultural and veterinary chemicals incinerated in Western
Australia?

(9) If yes, where?
I-on N.E. MOORE replied:

The Minister for the Environment has provided the following reply -
(1) Information provided by the EPA which is based an current

performance of this incinerator suggests that it does not oyerate at
temperatures in this range; rather, between 8000C and 900 C.

(2) The newspaper article does not identify the "EPA" spokesperson.
The comment is incorrect.

(3) The Stephenson and Ward incinerator has the capacity to operate
at temperatures in excess of I 1000C in its secondary chamber. The
words "high temperature incinerator" are generic and commonly
used to describe incinerators which operate in the vicinity of
I0000C in their secondary chambers.

(4) From information provided by the incinerator owner -

(I) the pimary chamber operating temperature has a range of
900F Ct 0500C;

(ii) the secondary chamber operating temperature has a range
of 11 000C to 1 2000C.

(5) The absence of Stephenson and Ward from the list was due to an oversight
by authority staff. Stephenson and Ward obviously is one of the high
temperature incinerators in Western Australia.

(6) It is a pathological incinerator and its model number is CA 65.
(7)-(8) I have referred this question to the Minister for Health whose department

controls the disposal of hazardous waste.
(9) The answer is dependent on the answer to question (8). I have asked the

Minister for Health to respond to the member by letter.
CRUDE OIL - CONDENSATE

Cumultive Production, Reserves, Offshore Reserves
971. Hon J.A. SCOTT to the Minister for Mines:

(1) What has been the cumulative production in Western Australia to date of -
(a) crude oil; and
(b) condensate?

(2) What are the present proven reserves (90 per cent confidence limit) and
probable reserves (50 per cent confidence limit) in Western Australia of -
(a) crude oil; and
(b) condensate?
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(3) Of these proven, probable and inferred reserves for crude oil and
condensate what percentage is located offshore?

Hon GEORGE CASH replied:
(1) The cumulative production in Western Australia to 30 June 1993 of crude

oil and condensate was -
(a) crude oil - 59 352 315 kL; and
(b) condensate - 11 050 971 kL.

(2) The present proven reserves, at greater than 90 per cent confidence level,
and proven plus probable reserves, at greater than 50 per cent confidence
level, of crude oil and condensate in Western Australia are -

(a) crude oil - 26 169 000 kL and 72 154 000 kL respectively; and
(b) condensate - 50 939 000 kL and 85 948 000 ki respectively.

(3) 95 per cent of the proven and probable reserves of crude oil and
condensate in Western Australia are in the offshore area.

COLLIE POWER STATION PROJECT - STATE ENERGY COMMISSION OF
WESTERN AUSTRALIA, ASEA BROWN BOVERI NEGOTIATIONS

974. Hon J.A. SCOTT to the Leader of the House representing the Minister for
Energy:
(1) At what stage are negotiations between the State Energy Commission of

Western Australia and Asea Brown Boveri over the building of the 300
MW Collie power station?

(2) If ABB fails to exercise its option by the December deadline in what form
will the project be opened up for retendering?

Hon GEORGE CASH replied:
The Minister for Energy has provided the following answer -

(1) A bid is expected from ABB by mid November.
(2) Should a contract not be concluded with ABB, SECWA will

consider and recommend in what form the proposal should be
opened up for retendering.

STEPHENSON AND WARD INCINERATOR - WASTE DISPOSAL
976. Hon J.A. SCOTT to the Minister for Health:

Further to replies to me by the Minister for the Environment in response to
question on notice 524 of 17 August 1993 and to question on notice 208 of
30 June 1993 -
(1) Was incineration of radioactive waste in the Stephenson and Ward

incinerator undertaken with the approval of the Health Department
of WA?

(2) Was the Health Department accurate in stating in correspondence
(reference No 7586/89 of 22 January 1993) that -

whilst some hazardous materials (eg radioactive wastes and
some laboratory chemicals) are used in hospitals, these
materials have traditionally been segregated from medical
waste and have not been incinerated. In view of this, staff
at the Health Department believe that the medical waste
delivered to the incinerator consists mainly of paper, plastic
soiled dressing and materials such as disposable clothing
and used syringes ete?

(3) How does the Minister reconcile the burning in the Stephenson and
Ward incinerator of toxic waste solid produced by industrial
manufacture of pharmaceutical drugs with -
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(i) statements in Health Department correspondence (reference
8502/92 of 19 February) that the Director of Environmental
Health is not aware of "any request to bum 'toxic' substances
being lodged with the Health Department since operation of
the Stephenson and Ward incinerator began'; and

(ii) Mr Wall's statement in The West Australian of 22 December
1992 that the incinerator "was used only for the safe disposal
of medical waste from Perth hospitals"?

(4) When did the Minister first learn that the Stephenson and Ward
incinerator in Welshpool incinerates not only medical waste?

(5) What are the type of enterprises and types of chemical waste
incinerated at the Stephenson and Ward incinerator, referred to the
Health Department by the owner of the incinerator for assessment
prior to accepting the waste?

Hon PETER FOSS replied:
(1) Yes. These radioactivity levels were within those set by the National

Health and Medical Research Council as suitable for destruction by
incineration.

(2) Yes.
(3) The statements cited do not require reconciliation. Pharmaceutical waste,

when incinerated, does not give rise to emissions which are toxic. Neither
the Health Department nor I would argue that pharmaceuticals are not
potentially toxic per se. However, they axe readily destroyed and do not
cause hazardous emissions when incinerated at high temperature.

(4) Only medical waste, which includes pharmaceutical waste, has been
incinerated at the Stephenson and Ward incinerator in the time I have been
Minister.

(5) Health care units, pharmaceutical companies and veterinary practices have
requested disposal of non-routine material through the Stephenson and
Ward incinerator. These requests are referred to the Health Department to
confirm suitability for incineration. Materials assessed include outdated
or 'off-specification' pharmaceuticals and local anaesthetic solutions.
These requests are rare.

DISABILITY SERVICES - CLIENT FUNDS MISAPPROPRIATION.
INSTITUTION

979. Hon TOM STEPHENS to the Minister for Health representing the Minister for
Disability Services:
(1) At what institution was an amount of $17 500 misappropriated by a staff

member accessing client funds fraudulently?
(2) What steps have been taken to ensure that there is no opportunity for a

repeat of this type of offence within Government institutions operating
within the area of care for the disabled?

(3) Would the Minister please table the procedure manual instructions that
relate to the management of client cash in this institution?

Hon PETER FOSS replied:
The Minister for Disability Services has provided the following reply -
(1) 56 Subiaco Road group home and 153 and 155 Waterloo Street

group home of the accommodation services of the Authority for
Intellectually Handicapped Persons.

(2) Regional directors of the authority have been instructed to increase
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their vigilance ta ensure chat accounting procedures, prescribed in
the accounting manual of the authority, are complied with at all
times, with particular care taken when transient staff not familiar
with those procedures are involved. The accounting procedures
have been the subject of recent internal and external audits and
were found to be based on sound accounting practice. There will
be regular checks by head office to verify compliance with
procedures.

(3) Yes. [See paper No 757.]
PAYROLL TAX - GOVERNMENT DEPARTMENTS OR AGENCIES

982. Hon TOM STEPHENS to the Minister for Education:
Which departments or agencies within his portfolio pay payroll tax and
which are exempt?

Hon N.F. MOORE replied:
The following departments within my portfolio pay payroll tax -

Secondary Education Authority
Western Australian Sports Centre Trust
Western Australian Institute of Sport
State Employment and Skills Development Authority
Western Australian Office of Higher Education
Academy of Performing Arts.

The following departments are exempt -

Ministry of Education
Ministry of Sport and Recreation
Recreation Camps and Reserves Board
Western Australian Boxing Commission
Office of Education and Training
Country High School Hostels Authority
Department of Employment, Vocational Education and Training

PAYROLL TAX - GOVERNMENT DEPARTMENTS OR AGENCIES
984. Hon TOM STEPHENS to the Minister for Health:

Which departments or agencies within his portfolio pay payroll tax and
which are exempt?

Hon PETER FOSS replied:
Health Department of WA - All health sector agencies are exempt from
payroll tax. Public hospitals are exempted under section 10(1M(b) of the
Payroll Tax Assessment Act. Ile Health Department is exempted under
section 1O(l)(m). Public benevolent institutions are exempted under
section l0(l)(b). Non-profit private hospitals are exempted under section
l0(l)(c). Charitable institutions which are established for the relief of the
aged, sick and poor are exempted under sections 1O(l)(k) and 10(3).
Alcohol and Drug Authority - the authority is exempt from paying payroll
tax.
Health Promotion Foundation - the foundation is exempt from paying
payroll tax.
Ministry of Consumer Affairs - the only agency within the responsibility
of the Consumer Affairs portfolio required to pay payroll tax is the
Builders Registration Board.
Department for the Arts - the following organisations within the Arts
portfolio pay payroll tax -
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Perth Theatre Trust
Library and Information Services of WA
Art Gallery of WA
WA Museum

The WA Film Council is not exempt and would pay payroll tax if die total
salaries exceeded the statutory threshold. The Department for the Arts as
a Government department is exempt from payroll tax.

PAYROLL TAX - GOVERNMENT DEPARTMENTS OR AGENCIES
990. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Community Development:
Which departments or agencies within his portfolio pay payroll tax and
which are exempt?

Hon E.J. CHARLTON replied:
The Minister for Community Development has provided the following
reply -

The Department for Community Development is exempt from payroll tax.
The Office of Seniors Interests pays payroll tax; $15 000 is allocated for
payroll tax in the agency's 1993-94 budget. In 1992-93 an amount
$23 000 was paid for payroll tax.

PAYROLL TAX - GOVERNMENT DEPARTMENTS OR AGENCIES
991. Hon TOM STEPHENS to the Minister for Education representing the Minister

for Commerce and Trade:
Which departments or agencies within his portfolio pay payroll tax and
which are exempt?

Hon N.E. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

The following agencies pay payroll tax -
Small Business Development Corporation
Geraldton Mid-West Development Authority
Great Southern Development Authority
South West Development Authority

The following agencies are exempt -

Goldfields-Esperance Development Authority
Wheatbelt Development Commission
Peel Development Commission
Pilbara Development Commission
Kimberley Development Commission
Gascoyne Development Commission
Department of Commerce and Trade

PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OP STATUTORY
AUTHORITIES OR GOVERNMENT AGENCIES

998. Hon TOM STEPHENS to the Minister for Education:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) What number of representatives on these boards are from the PCC in each

case?
(3) Which of these representatives are there by virtue of statutory

requirements?
(4) What is the basis upon which the other representatives of the PCC are on
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these boards (ic Cabinet decision, Government agreement or some other
basis)?

Hon N.F. MOORE replied:
(1) No statutory authority or agencies within my portfolio have on their

boards representatives of the Perth City Council.
(2)-(4) Not applicable.

PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OF STATUTORY
AUTHORITIES OR GOVERNMENT AGENCIES

1000. Hon TOM STEPHENS to the Minister for Health:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) What number of representatives on these boards are from the PCC in each

case?
(3) Which of these representatives are there by virtue of statutory

requirements?
(4) What is the basis upon which the other representatives of the PCC are on

these boards (ie Cabinet decision. Government agreement or some other
basis)?

Hon PETER FOSS replied:
Health Department of WA -

(1) Local health authorities analytical committee.
(2) One representative.
(3) One representative.
(4) No other representatives.
Alcohol and Drug Authority; Health Promotion Foundation; Ministry of
Consumer Affairs -

(1)-(4) Nil.
Department for the Arts -

(1) Library Board of WA and Perth Theatre Trust.
(2) Library Board of WA - one representative; Perth Theatre Trust -

three representatives.
(3) All representatives of the Perth City Council are there by virtue of

statutory provisions.
(4) Not applicable - refer to (3) above.

PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OF STATUTORY
AUTHORITIES OR GOVERNMENT AGENCIES

1002. Hon TO)M STEPHENS to the Leader of the House representing the Minister for
Resources Development:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) How many representatives on these boards are from the PCC in each case?
(3) Which of these representatives are there by virtue of statutory

requirements?
(4) What is the basis upon which the other representatives of the PCC are on

these boards (ic Cabinet decision, Government agreement or some other
basis)?
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Hon GEORGE CASH replied:
The Minister for Resources Development has provided the following
answer -

(1) The Department of Resources Development is not responsible for
the establishment or servicing of any boards. SECWA and the
Western Australian Tourism Commission have no representatives
on their respective boards front the Perth City Council.

(2)-(4) Not applicable.
PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OF STATUTORY

AUTHORITIES OR GOVERNMENT AGENCIES
1006. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Community Development:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) What number of representatives on these boards are from the PCC in each

case?
(3) Which of these representatives are there by virtue of statutory

requirements?
(4) What is the basis upon which the other representatives of the PCC are on

these boards (ie Cabinet decision, Government agreement or some other
basis)?

Hon EJ CHARLTON replied:
The Minister for Community Development has provided the following
reply -

(1) -Neither the Department for Community Development nor the
Office of Seniors' Interests have representatives of the Perth City
Council on any board or committee.

(2)-(4) Not applicable.
HOSPITALS - AUDITOR GENERAL'S REPORT. CONCERNS

1012. Hon TOM STEPHENS to the Minister for Health:
(1) Could the Minister please give details of which hospitals were the focus of

the three areas of serious concern to the Auditor General for his 1992-93
report?

(2) What steps have been set in place to respond to the concerns of the Auditor
General in each of these areas?

(3) What was the precise nature of the Auditor General's concerns that led
him to give a qualified audit for a major hospital because of a cash
surplus?

Hon PETER FOSS replied:
If the member is, in fact, referring to the 199 1-92 financial year, the
following answers apply -

(1) (a) King Edward Memorial Hospital incorrectly transferred an
amount of $788 512 from an operating account to a miust
account-

(b) ,Princess Margaret Hospital for Children reported certain
financial balances within the financial statements in a way
which did not conform to reporting requirements
acceptable to the Auditor General.

5910 [COUNCIL]



[Tuesday, 2 November 1993]191

(c) Some miscellaneous concerns were raised with respect to
some non-teaching hospitals by the Auditor General,
including prepayment of accounts, inadequate stock
registers, stores and payroll issues.

(2) (a) King Edward Memorial Hospital's accounts have been
corrected.

(b) The financial reporting format at Princess Margaret
Hospital has been amended to conform with the Auditor
General's requirements.

(c) In all instances, the necessary corrective action has been
undertaken in relation to the issues identified.

(3) The incorrect transfer of $788 512 from an operating to a trust
account by King Edward Memorial Hospital gave rise to an
apparent, but incorrect, cash surplus.

GOVERNMENT DEPARTMENTS AND AGENCIES - BUDGET FUNDS
ALLOCATED TO NON-GOVERNMENT AGENCIES

1013. Hon TOM STEPHENS to the Minister for Mines:
What funds have been allocated from which departments and agencies
within his portfolio in the 1993-94 Budget for non-government agencies?

Hon GEORGE CASH replied:
The member's question is unclear, however, if he means funds in relation
to rants and subsidies the following applies -
Department of Minerals and Energy - no funding has been allocated
within the department's budget for non-government agencies.
Department of Land Administration - no funding has been allocated
within the department's budget for non-government agencies.
Western Australian Land Authority - LandCorp does nor make funds
directly available to non-government agencies. However, it does
anticipate contributing $4.2m to various regional capita works.

GOVERNMENT DEPARTMENTS AND AGENCIES - BUDGET FUNDS
ALLOCATED) TO NON-GOVERNMENT AGENCIES

10 17. Hon TOM STEPHENS to the Minister for Health:
What funds have been allocated from which departments and agencies
within his portfolio in the 1993-94 Budget for non-government agencies?

Hon PETER FOSS replied:
The member's question is unclear. However, if he is referring to grants
and subsidies, the following applies -

Health Department of WA - $119 593 500 has been assigned to non-
government agencies within the current health budget.
Alcohol and Drug Authority -

ADA grants program $4 824 000
ADA grants capital 583 000
Coordination 37 000 Total: $5.444m

Health Promtion Foundation - the foundation has estimated that it will
provide $8.8m to non-government agencies in rants and sponsorships in
the 1993-94 financial year. It is projected that of this amount $3.7m will
be allocated to sports organisations, $I.9m will be allocated to arts
organisations, $0.8m will be allocated to racing organisations and $2.4m
will be allocated to health agencies.
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Ministry of Consumer Affairs - no funds have been allocated from the
ministry's 1993-94 budget for non-government agencies.
Department for the Arts - the only organisations within the Arts portfolio
that provide funds to non-government agencies are the Department for the
Arts and the Library Board of WA. The Departnent for the Arts
administers an arts support grant program. Grants are provided to both
non-government agencies and individuals. Grant decisions are made by
die Minister for the Arts based on recommendations from peer panels
drawn from the arts industry. For 1993-94 these recommendations have
not yet been made. A precise allocation to non-government agencies has
therefore not yet been made. The overall budget allocation for arts grants
for 1993-94 is $10.3m. In relation to the Library Board of WA, funds are
provided to the Association for the Blind - subsidy allocation $135 000;
and various regional local government authorities - subsidy for
regionalisation $184 000 allocated,

GOVERNMENT DEPARTMENTS AM) AGENCIES - BUDGET FUNDS
ALLOCATED TO NON-GOVERNMENT AGENCIES

1024. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:

What funds have been allocated from which departments and agencies
within his portfolio in the 1993-94 Budget for non-government agencies?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

Scitech Discovery Centre is allocated $1.350m from the Department of
Commerce and Trade during 1993-94. Other non-government agencies
are sometimes beneficiaries of grants provided by the department through
its industry development and regional development programs although
these are not specifically identified or itemised. An amount of $14 000
has been allocated from the Small Business Development Corporation's
1993-94 budget to the Institute for Small Business Research.

GOVERNMENT DEPARTMENTS AND AGENCIES - BUDGET FUNDS
ALLOCATED TO NON-GOVERNMENT AGENCIES

1025. Hon TOM STEPH-ENS to the Minister for Education representing the Minister
for the Environment:

What funds have been allocated from which departments and agencies.
within his portfolio in the 1993-94 Budget for non-government agencies?

Hon NPF. MOORE replied:
The Minister for the Environment has provided the following reply -

The member's question is unclean, however, if he is referring to grants and
subsidies, I have not formally determined the direct funding from the
Environment portfolio for non-government agencies in 1993-94. When I
have done this I will advise the member directly.
FORESTS - NATIONAL FOREST POLICY STATEMENT

Protecdion of Old Growth Forests and Wilderness
1029. Hon J.A. SCOTT' to the Minister for Education representing the Minister for the

Environment:
I refer the Minister to the national forest policy statement which was
signed in December 1992, and in particular to the section entitled "Strategy
to protect old-growth forests and wilderness", and ask -

(1) Has the Minister recently received a representation from the Federal
Minister for the Environment with respect to the Western Australian
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Government's obligations under this agreement with respect to the
protection of old-growth forests and forested wilderness?

(2) If so, will the Minister table the relevant documentation?
(3) What action is the Western Australian Government taldng to fulfil its

obligations under the terms of the national forest policy statement
with respect to the protection of these old-growth forests and
forested wilderness?

(4) What protection currently exists for those areas of old-growth and
wilderness forest that were identified by the Australian Heritage
Commission and the WA Department of Conservation and Land
Management in their recent assessment of the southern forest region?

(5) What action is being taken to identify those areas of old-growth and
wilderness forest in the central and northern sections of the forests of
the south west of Western Australia?

Hon N.F MOORE replied:
The Minister for the Environment has provided the following reply -

(1) Yes.
(2) No.
(3) Western Australia is participating in the working group developing

criteria for old growth and wilderness, as required under the
policy. This section of the policy is in the con text of achieving a
representative reserve system, which already exists in Western
Australia. The policy does not oblige a State to preserve all old
growth forest.

(4) A high proportion of old growth forest is already in national parks
or nature reserves. Some of that outside reserves is to be used to
provide small patches of old growth throughout the remaining
forest to enable conservation of old growth habitat at the local
level. No special protection is required for the remainder. The
most significant areas of wilderness have been proposed by the
Department of Conservation and Land Management to become
national park.

(5) The areas of old growth forest are known, but the wilderness
quality evaluation has yet to be carried out.

MENTAL HEALTH SERVICES - JUVENILES, BEDS
1030. Hon I.A. SCOTT to the Minister for Health:

Mr Brian Burdekin, who has conducted an inquiry into mental health
services in Australia, said that while there are 80 000 severely disturbed
juveniles in Australia, only a few beds were available for them to be
treated. He said that at the time of the compilation of the report Western
Australia had no beds available for these people. Can the Minister
indicate what the situation is now regarding beds for juveniles in Western
Australia?

Hon PETER FOSS replied:
There are 16 beds for adolescents at H-illview Terrace hospital - opened in
1985 - 15 beds for primary school aged children at Stubbs Terrace
hospital - opened in 1973 - and eight beds for children and young
adolescents in the psychiatric ward at Princess Margaret Hospital for
Children - opened in 1989.
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GREENHOUSE GAS - REDUCTION COMMITMNT
1033. Hon J.A. SCO17 to the Minister for Education representing the Minister for the

Environment:
(1) Is the Minister committed to reducing greenhouse gas emissions?
(2) If so, what steps is the Minister taking to achieve this reduction?
Hon N.F. MOORE replied:

The Minister for the Environment has provided the following reply -

(1)-(2) The Government is committed to understanding with greater
scientific certainty the greenhouse effect/climate change
relationship, and other influences upon the Western Australian
clim ate, for instance the El Nino/souchem oscillation phenomenon.
Moreover the Government supports the national greenhouse
response strategy in its strong encouragement of 'no regrets'
response actions aimed at mnaximising energy efficiency
throughout industry, transport and domestically; through support
of educational programs; and by planning Co adapt to changing
climatic patterns. The Minister is currently supporting the work of
the greenhouse coordination council and is considering its advice
as required in determining other responses that the State may need
to implement the coalition's policy in this area.

STATE ENERGY COMMISSION OF WESTERN AUSTRALIA - ENERGY
CONSERVATION STRATEGY

1034. Hon L.A. SCOTT to the Leader of the House representing the Minister for
Energy:
(1) Is the Minister committed to an energy conservation strategy for Western

Australia?
(2) What steps has the Minister taken to implement such a strategy9

Hon GEORGE CASH replied:
The Minister for Energy has provided the following answer -
(1) Yes.
(2) There has been an active energy conservation program within the

Government for some time and this is continuing. Some of the
initiatives associated with the strategy are -

A capital investment and audit program for Government agencies.
A training and support program far Government energy managers.
Work to develop a house energy rating scheme.
Cooperative work with other Australian Governments to develop a
model commercial buildings energy code, minimum performance
standards for electrical appliances and a range of other initiatives.

MT WALTON WASTE FACILITY - LOCAL WASTES DISPOSAL,
HEALTH DEPARTMENT OF WESTERN AUSTRALIA PROMISE

1036. Hon J.A. SCOTT to the Minister for Health:
Further to question on notice 354 of 7 September 1993 -

(1) Is the Minister aware of the commitment made by the Health
Department to the Environmental Protection Authority that the
Mt Walton waste facility would only be used for wastes generated in
Western Australia?

(2) Is the Minister aware that when the Mt Walton site was approved by
the EPA in September 1988 the former Moinister for Health,
Mr Keith Wilson MLA, promised that it would only be used for
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waste generated in WA and that legislation would be introduced to
ensure that this was so?

(3) Does the Minister intend to honour these promises?
(4) If not, why not?

Hon PETER FOSS replied:
(1) Yes.
(2) Yes. I understand that the legislation was to be in relation to the

construction of a high temperature incinerator. This has never progressed
and neither has the legislation. It is my view that the site is very
adequately managed under existing legislation, including the
Environmental Protection Act and the Radiation Safety Act.

(3) 1 refer the member to my answer to the same question asked by him on
6 September 1993.

(4) Not applicable.
AIR POLLUTION - SELECT COMMITTEE ESTABLISHMENT PROMISE

1037. Hon J.A. SCOTT to the Minister for Education representing the Minister for the
Environment:
(1) Did the Government promise, prior to the 1993 election, that it would

establish a select committee to inquire into air pollution in Penbh?
(2) If so, when will this select committee be established and what will be its

ternms of reference?
Hon N.E. MOORE replied:

The Minister for the Environment has provided the following reply -

(1) Yes. The coalition's environment policy did suggest the
establishment of a parliamentary select committee to inquire into
Perth's air pollution.

(2) No decision has been made to consider the establishment of this
committee as yet because the range of studies and monitoring
programs being conducted by the EPA and industry are in my view
a satisfactory response to the current situation, when combined
with existing regulations. When the Perth haze study is concluded
the Government will consider the need for a select committee to
consider the wider community interest involved.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - CAR ACCIDENTS,
COST

Pollution Related Respiratory Problems, Cost
1038. Hon J.A. SCOTT to the Minister for Health:

(1) What is the dollar cost of car related accidents to the health system and
what percentage is this of the total health budget?

(2) What is the dollar cost of pollution related respiratory problems to the
health system and what percentage is this of the total health budget?

Hon PETER FOSS replied:
(1) Cost of car related accidents to the health care system was $17 151 000 in

199 1-92. This represents one per cent of the gross expenditure budget for
the Health Department of Western Australia.

(2) Total cost of pollution related respiratory problems to the health care
system cannot be calculated. Pollution cannot be proven to be the single
cause of respiratory problems. Other factors attribute to respiratory
problems, for example, smoking.
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ORGANOCHLORINE PESTICIDES - PHASE OUT INTENTION
Homes-west Homes Ban

1042. Hon J.A. SCOlT to the Minister for Health:
(1) Does the Minister intend to phase out all non-essential uses of

organochiorine pesticides by the end of 1993 as the previous Government
promised?

(2) If not, why not?
(3) Does the Government intend to continue the ban on the use of

organochiorine pesticides in I-omeswesc homes as introduced by the
previous Government?

(4) If not, why not?
Hon PETER FOSS replied:
(1) This Government intends to follow national initiatives in relation to the

phasing out of organochiorine pesticides and its own undertakings given at
the election.

(2) Not applicable.
(3)-(4) These questions should be referred to the Minister for Housing as the

decision was not made by the Minister for Health.
POLLUTION - COMPAN[ES IN BREACH OF ENVIRONMENTAL LICENCE

CONDITIONS
George Weston Foods Ltd Subsidiaries, Government Action

1061. Hon J.A. SCOTT to the Minister for Education representing the Minister for the
Environment:

In view of Environmental Protection Authority documents I tabled in the
Council Chamber on Wednesday, 18 August 1993, which revealed severe
breaches of environmental licence conditions by George Weston Foods
Ltd subsidiaries, namely Capel Dairy, Wandalup Farms Piggery, Love
Starches and Warsonia Piggeries -

(1) What action is the Minister taking to stop the environmental damage
caused by these companies of seriously polluting our waterways?

(2) Will the Minister withdraw the licences of these companies if they
do not immediately comply with the law?

Hon N. MOORE replied:
The Minister for the Environment has provided the following reply -

(1) Wandalup Parms - no action is currently required as the licence
conditions for this operation have been recently revised and
stringent conditions have been imposed to control the discharges
from the company's operations to the Serpentine River. The
company is currently meeting these conditions.
Capel Dairy - revised licence conditions are in place and a new
waste disposal site is in operation. The company is complying
with its licence and is undertaking further action to improve its
environmental performance.
Love Starches - this company is not polluting a "waterway".

(2) In the event that a premises licensed under the Environmental
Protection Act fails to comply with specific licence conditions, an
option available to the director, pollution control division acting
under delegated authority from the Chief Executive Officer of the
Environmental Protection Authority, is to revoke the operating
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licence. This action will be considered and applied as is necessary
to ensure the statutory provisions of the Environmental Protection
Act are upheld.

ROTTNEST ISLAND AUTHORITY - $100 000 ASSISTANCE, DEBT
SERVICING COSTS

1062. Hon GRAHAM EDWARDS to the Minister for Education representing the
Minister for Tourism:

Is the amount of $100 000 mentioned on page 580 of the Budget Program
Statements to assist the Rottnesr Island Authority to provide for debt
servicing costs on the $4.lrnm to be borrowed in 1993-94 as mentioned on
page 60 of the capital works program?

Hon N.F. MOORE replied:
The Minister for Tourism has provided the following answer -
The $100 000 mentioned on page 580 of the budget program is derailed as
follows -

(1) $39 200 towards debt servicing of establishing sewerage and water
supply to Geordie Bay and Longreach and to develop underground
potable water supplies.

(2) $15 800 to meet 75 per cent of debt servicing of loans raised by the
former Rotmnest Island Board for installation of sewerage treatment
plant in Thomson Bay.

(3) $45 000 is a provision by Treasury to subsidise interest on
proposed loans of $4. 1 m for water related services.

ROTTNEST ISLAND AUTHORITY - $4.I1M BORROWINGS, INTEREST
PAYMENTS

1063. Hon GRAHAM EDWARDS to the Minister for Education representing the
Minister for Tourism:
(1) What amount of interest will the Rottnesr Island Authority be liable for on

its borrowings of $4.l1m in -

(a) 1993-94;
(b) 1994-95;
(c) 1995-96; and
(d) 1996-97?

(2) What amount will these interest payments contribute, as a percentage, to
the recurrent expenditure of the Rottnesr Island Authority in -
(a) 1993-94;
(b) 1994-95;
(c) 1995-96; and
(d) 1996-97?

Hon N.F. MOORE replied:
The Minister for Tourism has provided the following answer -
(1)-(2) A proposal for debt servicing on Rottnesr Island Authority's

borrowing of $4.1m in relation to the water related services project
will be presented to Cabinet in the near future.

ROTITNEST ISLAND RAILWAY - FUNDING
1064. Hon GRAHAM EDWARDS to the Minister for Education representing the

Minister for Tourism:
On page 59 of the Capital Works Program there are derails on the cost of
the Rottnest railway line.
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(1) Was it not the intention of the Rottnest Island Authority to
construct the railway on the basis that it would be cost neutral?

(2) What will be the total capital cost of the railway plus trains?
(3) How much of this amount will directly came from authority funds

and how much will come from donations?
(4) Was any external funding for the railway in the way of donations

or sponsorship received in 1992-93; and if so, how much?
(5) Has any external funding for the railway in the way of donations or

sponsorship been received for 1993-94; and if so, how much?
(6) Is any external funding for the railway in the way of donations or

sponsorship expected for 1993-94; and if so, how much?
Hon N.F. MOORE replied:

The Minister for Tourism has provided the following answer -

(1) Yes.
(2) Not yet known.
(3) The Rottnest Island Authority is only providing the funds for

underwriting and these will be repaid from the railway operations.
(4) External funding by way of donations or sponsorship received in

1992-93 was received from the following -
Bunnings provided 8 200 railway sleepers at cost plus 120 points
and crossing timbers.
Stirling Marine Services provided freight services at cost.
Boat Torque Cruises provided free transport for voluntary labour.
Boral provided machinery for earthworks and track laying.
George Moss and Co donated rail maintenance trolleys.
Westrail provided all rail and point crossings on permanent loan,
loaned track construction material and supplied engineering and
design expertise.
Voluntary labour estimated at 3 000 hours was provided under the
auspices of the Permanent Way Institution.

(5) External funding of some $32 000 was received by way of
donations or sponsorship in 1993-94.

(6) Yes, unknown.
ROTITNEST ISLAND RAILWAY - ESTIMATED REVENUE AND RUNNING

COSTS
1065. Hon GRAHAM EDWARDS to the Minister for Education representing the

Minister for Tourism:
(1) What is the estimated revenue and the estimated running expenses for the

Rottnest railway in -

(a) 1993-94;
(b) 1994-95; and
(c) 1995-96?

(2) Will all revenue raised from the railway be deposited in the Rottnest
Island railway trust?

(3) Will moneys from the Rottniest Island railway trust be used for any
purpose other than the railway?

Hon N.E. MOORE replied:
The Minister for Tourism has provided the following answer -
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(1) Estimates for revenue and running expenses will be determined
when the design and completion date for the railway vehicles have
been approved by the trustees of the Rottnest Island railway miust.

(2)-(3) Yes.
ROUTNEST ISLAND RAILWAY - COMPLETION DATE; SAFETY MEASURES

1066. Hon GRAHAM EDWARDS to the Minister far Education representing the
Minister for Tourism:
(1) With respect to the Roitnest Island railway -

(a) what was the original planned completion date for the railway;
(b) has the railway been completed;
(c) if not, when will the railway be completed by; and
(d) when will trains be running on the railway?

(2) What safety measures are or will be in place to prevent either people or
wildlife straying across the tracks?

(3) What environmental measures are in place to prevent damage from fuel
spillage or other accidents along the railway and in the Kingstown
Baracks?

Hon N.F. MOORE replied:
The Minister for Tourism has provided the following answer -

(1) (a) Original planned completion day for the railway was
31 July 1993.

(b) Yes, the railway has been completed.
(c) Not applicable.
(d) Date of trains running is yet to be determined.

(2) Safety measures for the railway include railway crossings being
marked with road markings and signs designed in accordance with
Main Roads Department and Westrail advice. Trains will stop at
crossings and a horn will be sounded prior to the train entering the
crossings. Except for some half a kilometre the track is outside the
settlement area and not near any roads.

(3) The design features of the rail vehicles will take into account
environmental control factors.

ROTTNEST ISLAND AUTHORITY - ESTIMATED MAJOR MAINTENANCE,
MINOR WORKS

1067. Hon GRAHAM EDWARDS to the Minister for Education representing the
Minister for Tourism:

In respect of the Budget paper Capital Works Program, page 60, Rottnesz
Island Authority -

(a) what is the detailed breakdown of the $351 000 estimated for major
maintenance; and

(b) what is the detailed breakdown of the $199 000 estimated for minor
works?

Hon N.F. MOORE replied:
The Minister for Tourism has provided the following answer -

(a) Budget estimate for major maintenance of $351 000 is for the
28 units at Bathurst, 36 units at Longreach. Breakdown of
estimates is -
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Plumbing 50000
Electrical 60 000
Tiling 37 500
Painting 117000
Carpentry 10000
Curtains 12 500
Labour 64000

(b) Breakdown of minor works is - $
Workshop shed construction 20 000
Equipment tourist/units 50000
BBQs, fridges, stoves 75 000
Non-specific works 54000

MEDIA MONITORING SERVICES - GOVERNMENT DEPARTMENTS OR
AGENCIES CONTRACT

1089. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:
(1) Could the Minister advise which departments or agencies operating within

his portfolio area are paying for media monitoring services independently
of the Government Media Office?

(2) What is the name of the company or agency or individual who is
contracted or employed to provide these media monitoring services for the
department or agency?

(3) What is the annual cost to the department or agency for this media
monitoring service?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

(1) Department of Commerce and Trade.
(2) News Research of West Perth.
(3) $6720.

QUESTIONS WITHOUT NOTICE

HOTEL LICENSING HOURS - EXTENSION, POLICE CONSULTATION
582. Hon GRAHAM EDWARDS to the Leader of the House representing the

Minister for Police:.
(1) Was the Minister for Police consulted about the proposed extension of

hotel licensing hours?
(2) Did the Police Department make a submission on this proposal or

comment on the effect of the extended hours on road safety?
(3) Does the Minister consider that the implementation of extended hotel

trading hours will have a detrimental effect on road safety?
(4) If yes, what action does the Minister propose to take to ensure chat an

adequate level of road safety is maintained?
(5) If no, why not?
Hon GEORGE CASH replied:

I thank the member for giving some notice of the question. The Minister
for Police has provided the following reply.
(1)-(2) Under the existing legislation the Director of Liquor Licensing can
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approve the extension of licensing hours. There is no requirement
to consult with either the Minister for Police or the Police
Department.

(3)-(5) As recently announced by the Minister for Racing and Gaming, a
review of the State's Liquor Licensing Act has been established.
The Police Department will be making a submission to this review.
SCHOOLS - CLEANERS AND GARDENERS

Wage Increase Refusal
583. Hon JOHN HALDEN to the Minister for Education:

Will the Minister confimn that, in the current negotiations with the
Miscellaneous Workers Union, he has not been prepared to grant school
cleaners and gardeners a wage increase in return for increased efficiency?

Hon N.F. MOORE replied:
Yes, that is correct.

SCHOOLS - CLEANERS AND GARDENERS
Redundancy Packages, Ultimatum

584. Hon JOHN HALDEN to the Minister for Education:
Will the. Minister confirm that school cleaners and gardeners have today
been issued with an ultimatum to the effect that, unless agreement is
reached within the next 48 hours, any cleaner or gardener seeking
redundancy will not be eligible for the severance package previously
announced?

Honi N.E. MOORE replied:
My understanding is that the Ministry of Education has indicated to
cleaners and gardeners that 4 November is the closing point for
determnining which cleaners and gardeners might wish to accept the
voluntary redundancy package that has been offered. I do not see that as
being any threat. It is simply the termination date of the offer.

SCHOOLS - CLEANERS AND GARDENERS
Redundancy Packages, Ultimatum

585. Hon JOHN HALDEN to the Minister for Education:
I preface my question by saying I have a letter in my hand which if it is
not a threat I have never seen one.
Will the Minister confirm that the intent of this ultimatum is to pressure
school cleaners and gardeners to forgo any wage increase from their
increased efficiency so that 1 100 of their colleagues will not be sacked
without a severance package?

Hon N.F. MOORE replied:
The situation is clearly this: The cleaners and gardeners engaged at
present in our schools by the Ministry of Education are something like
30 per cent less productive than those in the private sector. When I
became Minister I was given two options: To retain a day labour work
force and request that it become more productive, or contract out the work
to the private sector, thereby saving the taxpayers 30 per cent in terms of
productivity. The Government decided to offer voluntary redundancy to
cleaners and gardeners in order to allow the day labour work force to
effect the 30 per cent savings brought about by increased productivity. In
order to do that, they would be required to increase their hourly cleaning
from 186 square metres to the 250 square metres being cleaned by the
private sector cleaners. That demonstrates the increased productivity
being sought.
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Those cleaners and gardeners who wish to take voluntary redundancy will
be offered 12 weeks' pay in lieu of notice and two weeks pay for each
year of service. That is quite a generous package in my view. My
understanding is that a significant number of people have decided to take
voluntary redundancy. My understanding also is that the ministry has said
to the cleaners and gardeners 4 November is the time by which a decision
needs to be made by those seeking that particular package. We can then
progress to the next stage in the exercise, which is to retrain those who are
staying in the system and purchase the necessary equipment to assist in the
increased productivity. There is no threat. It is simply our decision that
the time has come for people to make a decision about this. The offer has
been made, which is not compulsory, and if cleaners and gardeners do not
accept the voluntary redundancy package they will remain employed by
the Ministry.

SCHOOLS - CLEANERS AND GARDENERS
Severance Packages, Withdrawal

586. Hon JOHN HALDEN to the Minister for Education:
(1) If the Government withdraws the severance package for school cleaners

and gardeners, does it mean that these staff will be sacked?
(2) If yes, how many school cleaners and gardeners will be sacked?
Hon N.F. MOORE replied:
(1)-(2) My understanding is that nobody will be sacked and that there is no

potential to sack anybody nor any intention to sack anybody. We
requested cleaners and gardeners to increase their productivity to the
levels that are enjoyed in the private sector, which is an increase of 30 per
cent. That has been quantified and determined, and I and the ministry
have made the decision. I have seen the letter.

Hon John Halden: You are not quoting from the letter.
Hon N.F. MOORE: I am not quoting from any letter but talking off the cuff and

telling the member what the situation is. The situation is that 4 November
is the date by which a decision has to be made. I am not in a position to
sack anybody. The language used by the member of the Opposition seeks
to inflame a situation which is perfectly simple, and anybody who
understands what is happening will know that an offer of voluntary
redundancy has been made to cleaners and gardeners in our schools.
Those decisions need to be made by 4 November so that we can then get
on with the process of improving the efficiency of cleaning in our schools.
In the event that people do not choose to be made redundant their jobs
remain as they are now. We will work our way through the system down
the track and see what happens, but until I know how many people have
accepted the package - and I understand a significant number have - I do
not really know what the next step will be.

TRAVERS MORGAN PT'Y LTD REPORT - PERTH URBAN TRANSPORT
SYSTEM, BEST IN AUSTRALIA

587. Hon JOHN HALDEN to the Minister for Transport:

(1) Does the soon to be released Travers Morgan Pty Ltd report,
commissioned by Action Buses of Canberra, confirm that Perth's urban
transport system is far and away the best in Australia?

(2) If yes, why is the Minister proposing to change that system?
Hon E.J. CHARLTON replied:
(1)-(2) We simply want to do it better than the previous Government did.
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LIQUOR - HOTEL TRADING HOURS
588. Hon T.G. BUTLER to the Minister for Racing and Gaming:

(1) How many extended trading permits, granting hotels and taverns
continuous - up to 12 months - post midnight trading, Monday to
Saturday, and post 9.00 pm trading on Sundays, have been issued by the
Director of Liquor Licensing -

(a) from 1 July 1992 to 31 December 1992;
(b) from 1 January 1993 to 30 April 1993, and
(c) from 1 May 1993 to 3l October 1993?

Hon MAX EVANS replied:
I ask the member to put the question on notice.

LIQUOR LICENSING ACT - EXTENDED TRADING PERMITS
589. Hon T.G. BUTLER to the Minister for Racing and Gaming:

The Minister will obviously take this on notice as well.
(1) How many of these permits have been issued to -

(a) hotels and taverns,
(b) other licensed outlets?

(2) How many of these extended trading permits have been advertised
for public comment prior to their being issued?

The PRESIDENT: This is another question, I take it?
Hon T.G. BUTLER: Yes.
Hon MAX EVANS replied:

(1 12 can answer most of that question. Since I January 1993, 25 extended
trading permits have been granted and 12 refused, which allowed trading
after midnight without the requirement that it be in a dining or restaurant
area. Eight are for hotels in country towns where there are no cabaret
licences or where there are no limited cabaret licences. Since the Act
came into force on 1 February 1989, 42 indefinitely extended trading
permits have been granted to hotels and taverns between that date and the
change of Government in February 1993; 37 for dining and restaurant
areas and five for extended wrading hours. As I understand it, there is no
need to advertise; however, the member should put that question on
notice.

LIQUOR LICENSING ACT - EXTENDED TRADING PERMITS
590. Hon T.G. BUTLER to the Minister for Racing and Gaming:

Who decides under the Liquor Licensing Act whether a continuous - up to
12 months - extended wrading permit will be issued?

Hon MAX EVANS replied:
The only licences to be given are for three and six months, not for
12 months. Most of the licences which have been applied for have been
for a reduced period than was previously granted. in a Supreme Court
decision in May 1992 on Palace Securities Pty Ltd v Director of Liquor
Licensing, the Chief Justice, Mr Malcolm, said that the refusal of the
Director of Liquor Licensing to grant an extended trading permit pursuant
to a policy would be neither in accordance with the scheme of the Act nor
in accordance with the law, and would constitute a failure to exercise the
relevant discretion. Hie said -

A decision made by the Director on a matter within his discretion
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by simply applying a policy decided upon by the Minister, rather
than determine the merits of the application under the Act would
be invalid.

The judge was saying that prior to that a Minister had influenced the
granting of licences for extended trading permits. The Chief Justice in the
court said he had to use his own discretion as he saw necessary, and he
could not be influenced by a policy of the Minister. Following the
Supreme Court's decision, the Director of Liquor Licensing's position is
that he has absolute discretion to grant or refuse an application for an
extended trading permit. In exercising that discretion the director may
have regard for Government policy, provided that policy is not
inconsistent with the Act. The director cannot simply apply Government
policy, because to do so would constitute a failure to exercise a discretion,
and would be contrary to the Act. The law requires that each application
be determined on its merits. In the previous period the Director of Liquor
Licensing was being influenced by the Minister, that was overturned by
the Chief Justice.

LIQUOR LICENSING ACT - EXTENDED TRADING PERMITS
591. Hon T.G. BUTLER to the Minister for Racing and Gaming:

(1) If an extended trading permit is to be issued, who will issue it?
(2) What are the matters considered by that authority when judging whether

the permit should be issued?
Hon MAX EVANS replied:
(1)-(2) The decision is made by the Director of Liquor Licensing at the Office of

Racing and Gaming. I do not know on what matters the director makes
his decision. I am not even certain whether I could find out for the
member.

LIQUOR LICENSING ACT - EXTENDED TRADING PERMITS
592. Hon T.G. BUTLER to the Minister for Racing and Gaming:

Why has the Minister refused to meet industry representatives over the
issue of extended trading permits?

Hon MAX EVANS replied:
The Cabaret Owners Association through its public relations adviser
wanted to discuss the matter of extended trading hours to hotels with me.
This morning's The West Australian states that extended trading hours
would increase the consumption of alcohol. However, the newspaper
forgot to state that the extended hours would result in people drinking in
hotels, not in the cabaret industry: The representatives want people to
drink more in nightclubs. At the time the representatives came to see me
the Government was about to set up a liquor review. It would not have
been pertinent for me to use any influence there. They should put their
proposition to the review of the Liquor Licensing Act. I did not think it
appropriate for me to see them at that time. I had seen them same months
ago, as I saw everybody else in the liquor industry.

LIQUOR LICENSING ACT - EXTENDED TRADING PERMITS
593. Hon GRAHAM EDWARDS to the Minister for Racing and Gaming:

Notwithstanding the last answer the Minister gave, does he intend to give
direction to the Director of Liquor Licensing to adhere to the spirit of the
current legislation for extended hotel trading hours, and thereby maintain
the status quo pending the outcome of the review of the Liquor Licensing
Act? If not, why not?
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Hon MAX EVANS replied:
I though I made it quite clear that the decision of the Chief Justice in May
1992 was chat the Director of Liquor Licensing was the only person who
could make the decision. Under the Act he cannot be influenced by the
Minister if it comes under his jurisdiction. That was why the case went to
court. Over a period this had been influencing the Director of Liquor
Licensing. A document from the Office of Racing and Gaming states -

During 1992 the then Minister for Racing and Gaming held a
number of meetings with the various industry groups on this issue
and, after careful consideration, considered it appropriate to relax
the view on extended wrading hours.
However, the Minister failed to gain Cabinet's endorsement to an
advice to the Director of Liquor Licensing that there should be
more opportunities for licensees to extend their trading hours by
obtaining extended trading permits.

Therefore, the court's ruling precludes my directing the Director of Liquor
Licensing.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - NURSES MAKING
MEDICAL DIAGNOSES: "EMERGENCY" POLICY CHANGE

594. Hon KIM CHANCE to the Minister for Health:
Some notice of this question has been given.
(1) Is it a policy of the Health Department to require the nurse on duty

to make a diagnostic decision regarding accident and emergency
patients to the extent that the nurse must decide whether the doctor
is called in to examine the patient?

(2) If so, what guidelines are provided to nurses on duty which define
the degree of emergency required to justify calling in a doctor?

(3) Do these guidelines include the fracture of both radius and ulna
bones in a patient's ann as being a sufficient reason for calling in a
doctor?

(4) Has any change occurred in this policy which now specifies
".emergency" as being a condition or injury which is life
threatening?

Hon PETER FOSS replied:
I thank the member for some notice of this question.
(1) Nurses do not make medical diagnoses. Nurses are expected to

assess the patient's signs and symptoms and apply the principles of
triage; that is, determine and treat life threatening situations and
prioritise other presenting complaints. In all life threatening
situations and in situations of acute illness or injury the nurse
would be expected to call a doctor. The doctor, on receiving a
report from the nurse, would then decide whether he would attend
the patient immediately or at a later time.

(2) No satisfactory definition exists of an emergency as presenting
signs and symptoms, because the same condition can vary
considerably between patients. If a nurse has any uncertainty over
a patient's condition, a doctor must be called.

(3) Any evidence or suspicion of a fracture would necessitate the
calling of a doctor. However, the degree of urgency would vary
and the nurse may, depending on medical orders, initiate pain
relief and diagnostic radiology. In such cases patients may have to
wait if the doctor is busy elsewhere.
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(4) Theft has been no change in policy which specifies 'emergency"
as being a life threatening situation.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - NURSES
Question Out of Order

595. Hon KIM CHANCE to the Minister for Health:
Would the Minister regard as excessive delay, assuming that a doctor was
available, a delay of six hours between the diagnosis of a fracture -

The PRESIDENT: Order! That question is asking for an opinion.
ALCOHOL AND DRUG AUTHORITY - SOCIAL WORKERS WITHDRAWAL

596. Hon CHERYL DAVENPORT to the Minister for Health:
Why has the Alcohol and Drug Authority withdrawn the services of
10 social workers who until recently were based in the community,
offering a service to the community in the various Health Department
regions throughout the State?

Hon PETER FOSS replied:
My understanding is that the ADA decided to look at the various priorities
around the State for the funds it had available. It was decided that the
funds were more urgently required elsewhere.

EAST STREET JETTY - OCEANIC CHARTERS, SOLE USE; BOAT
TORQUE, USE RESUMPTION REFUSAL

597. Hon SAM PIANTADOSI to the Minister for Transport:
(1) Does the Oceanic Charters group have sole use of the East Street jetty?
(2) When did Boat Torque relinquish its use of the East Street jetty?
(3) Is the Minister aware that Boat Torque is trying to resume its operations

from the East Street jetty?
(4) Is the Minister aware that Boat Torque is now operating from the heavy

lift jetty next to the East Swreet jetty?
(5) Can the Minister confirm that the Swan River Trust denied the Boat

Torque group's shadow companies, White Dolphin Cruises and the
Roitnest Quick Kat, use of the heavy lift jetty on safety grounds on
28 October 1993?

(6) Can the Minister confirm that the Minister for the Environment today
overturned that decision?

Hon E.J. CHARLTON replied:
(1) yes.
(2) I do not know the exact time that Boat Torque Cruises relinquished its

right to use the East Street jetty, but obviously it was after it commenced
its operations from Rous Head.

(3) It attempted to go back to the East Street jetty, but approval was not
granted-

(4) I understand it is operating from the heavy lift jetty. It certainly has been
pranted permission to operate from that jetty at specific times, as has
Oceanic Charter.

(5) 1 am aware that the Swan River Trust denied the Boat Torque group's
shadow companies permission to operate from that jetty.

(6) 1 was not aware that the Minister for the Environment had overturned that
decision.
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TAFl - PEEL TAFE CAMPUS, FElGERTS ROAD SITE
598. Hon I.A. COWDELL, to the Minister for Education:

(1) Have environmental problems or site costs ruled out the Feigerts Road,
Ravenswood sire for the new Peel TAFE campus?

(2) Are any alternative sites under consideration?
(3) If so, what are the sites?
Hon N.E. MOORE replied:
(l)-(3) The Feigerts Road site which was identified as a potential location for the

Peel TAFE college has been assessed by the Building Management
Authority and it indicated that the cost of building on that site is
significant in view of the need for landfill. The site has also been
investigated by the Environmental Protection Authority and it suggested
that certain drainage problems would need to be addressed in the event
that a college was to be built on that sire. A number of ideas have been
put forward for the development of the site. It has reached the stage
where it is important for the interested parties to come together and thrash
out whether that site is suitable. The problem is that the BMA has advised
me that $lm-wonh of sire costs will be necessary on that location. I
would prefer to spend that amount of money on classrooms rather than on
site costs. On the other hand, I ani advised by other engineers that chat
figure is over the top. I have decided to bring together the persons who
have an interest in the site to work out what the real situation is and I will
make a decision following that meeting. In view of the Government's
decision to provide a TAFE facility in the Peel district by the beginning of
1996. I have asked the department to give consideration to alternative sites
should the Feigerts Road sire be unsuitable. I would prefer to have the
TAFE facility at Feigerts Road. However, if the site costs are too great
and would consume funds which would be better spent on classrooms, I
would look at another site.

SCHOOLS - CLEANERS AND GARDENERS
Severence Scheme Cut off Date Advice

599. Hon JOHN HALDEN to the Minister for Education:
When were school cleaners and gardeners advised that 4 November would
be the cut off date for the severance scheme offered to them?

Hon N.E. MOORE replied:
I do not know and I ask the member to put the question on notice. I
understand a notice has gone our to school gardeners and cleaners.

Hon John Halden: It was 2 November.
Hon N.E. MOORE: The offer was made some time ago. Cleaners and gardeners

can decide whether they will accept the offer of a voluntary redundancy
package; it is not a compulsory redundancy package. If they do nor accept
it, that will be chat.
One thing that the cleaners, gardeners and members opposite need to
understand is that the Government is under pressure from the private
cleaning sector to get rid of day labour cleaners and gardeners in schools
and replace them with people on contracts. Significant evidence suggests
that this would save taxpayers a lot of money. I decided that the day
labour work force could remain? but I have asked them to increase their
productivity to the same level as that of the private sector. That is not
asking too much. I am simply saying to them that if they want to keep
their jobs, they can, but they must improve their productivity to the same
level achieved by the private sector. It is a simple proposition and the
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time has conmc for them to make a decision. They have had some time to
think about it. I cannot recall the exact date on which the announcement
was made, but it was some six weeks ago. The Ministry of Education is
now advising chose persons who are part of this that the time has come for
them to make adecision.
If the voluntary redundancy package does not deliver the goods - that is,
increased productivity - the ministry will have to look at other ways of
achieving that productivity increase. It is important, in order to effect the
savings that are necessary, for this sort of productivity level to be
achieved. The ministry is looking at savings of up to $10m, money which
can be spent on providing education for children, which is something the
Opposition is not concerned about.
As I said, about six weeks ago the ministry announced chat cleaners and
gardeners could apply for a voluntary redundancy package. I do not know
the date on which that notice went out, but 4 November is the date by
which they must decide. After that date we will know whether further
measures will be necessary co effect the productivity increases required. I
repeat that all the ministry is asking from the day labour work force is that
they improve their level of productivity to the same level achieved by the
private sector.

Hon John Halden: And they do not ask for more money!
Hon N.F. MOORE: That is right.

HAMERSLEY IRON PTY LTD - LOCOMOTIVES CONTRACT, IMPORTS
600. Hon TOM STEPHENS to the Minister for Employment and Training:

(1) Can the Minister confirm that a $90m contract for 29 locomotives has
been let by H-amersicy Iron Pty Ltd to a company which intends to fulfil
the contract by supplying fully imported locomotives?

(2) In view of the impact that this contract could have had on local
employment opporcunities within Western Australia, will the Minister
assess what steps he can now take to address the situation?

(3) Is the Minister aware that Hamnersley Iron has obligations under its
agreement Acts that require it to use local labour and materials?

(4) What action has the Minister taken to ensure that Hamnersley Iron is
complying with these Acts?

(5) What further action will the Minister take to ensure that Western Australia
does not lose the benefits from this important contract to supply
locomotives to flamerslcy Iron's operations in the Pilbara. in view of the
opportunities to create increased employment in this State?

Hon N.F. MOORE replied:
I ask the member to put the question on notice.

MURDOCH UNIVERSITY - UNIVERSITY SITE, ROCKINOHAM BID
601. Hon J.A. COWDELL to the Minister for Education:

Has the Rockingham bid to become the preferred site for a second
Murdoch University campus faltered as a result of the State Government's
failure to assure the City of Rockingham of the availability of State land
necessary for its bid?

Hon N.F. MOORE replied:
I think members opposite live in a world of conspiracy theories. These
extraordinary questions are couched in terms like 'threats" and "faltered".
The question of a university site in the southern pant of the metropolitan
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area has been considered by Murdoch University. It is looking at several
potential sites in the Kwinana, Rockingham and Peel areas. I understand
it has met with a range of people involved in this matter and that very
comprehensive and significant submissions have been made by the various
local authorities and intetest groups. I am told that the preferred site is in
Kwinana. No request has been made to me as Minister for Education in
respect of any sites anywhere, and I do not know of anybody's bid
faltering for lack of effort on anybody's part. At the end of the day a
decision will be made by the Government on the basis of the best interests
of students.

EAST STREET JEMf - BOAT TORQUE, USE APPROVAL
602. Hon SAM PIANTADOSI to the Minister for Transport:

Will the Minister allow the Boat Torque operators to continue using the
jetty at East Street. even though it has been deemed unsafe for f~rry
operators?

Hon E.J. CHARLTON replied:
As the member stated earlier, the decision to overturn the recommendation
of the Swan River Trust was made by the Minister for the Environment
and, therefore, has nothing to do with me.


